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2 Pacific Portland Cement Co. vs. 


In the District Court of the United States for the 
Northern District of California, Southern Divi- 
sion 

Civil No. 26934-R 


PACIFIC PORTLAND CEMENT COMPANY, 
a California Corporation, 
PV ainaites 
vs. 
WESTVACO CHLORINE PRODUCTS CORPO- 
RATION, a Corporation, 
Defendant. 


COMPLAINT FOR DECLARATORY AND 
OTHER RELIEF 

Plaintiff above named complains of defendant 
and alleges: 

1. Plaintiff is and at all times herein men- 
tioned was a corporation organized and existing 
under the laws of the State of California. [1*] 

2. Defendant is and at all times herein men- 
tioned was a corporation organized and existing 
under the laws of the State of Delaware, and quali- 
fied under the laws of the State of California to 
do business therein, and has designated an agent 
in the City and County of San Francisco and within 
this district upon whom process may he served 
herein. 

3. The value of the matter involved in this suit 
is in excess of the sum of $3,000, exclusive of in- 
terest and costs, and because of the diversity of 
citizenship between plaintiff and defendant, plain- 


* Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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tiff has elected to commence this action in the Dis- 
trict Court of the United States for the Northern 
District of California, Southern Division. 

4. On or about the 29th day of January, 1937, 
plaintiff entered into a written contract with Cali- 
fornia Chemical Company, a corporation. A true 
copy of said contract is attached hereto marked 
“Bxhibit A,’? and by this reference is incorpo- 
rated herein. In or about the month of March, 
1937, defendant, with plaintiff’s written consent, 
succeeded to all the mghts and obligations under 
said agreement of said California Chemical Com- 
pany. 

5. A controversy has existed and does now exist 
between defendant and plaintiff as to the provi- 
sions of the aforementioned contract and the nights 
and obligations of the parties thereunder, to the 
extent and in the manner hereinafter alleged. 

6. In August, 1941, defendant notified plain- 
tiff that, effective October 5, 1941, the price of 
gypsum was increased under paragraph (6) of said 
contract to $2.98 per ton, by reason of an alleged 
increase of 18 cents per ton in defendant’s cost 
of production of gypsum. Plaintiff was and [2] 
is without knowledge whether defendant’s cost of 
production of gypsum actually had so increased ; 
nevertheless, commencing October 5, 1941, paid de- 
fendant $2.98 per ton for gypsum delivered under 
said contract. 

7. On or about January 14, 1944, defendant noti- 
fied plaintiff that, effective March 15, 1944, the 
price of gypsum would be increased under para- 
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eraph (6) of said contract to $3.76 per ton, by rea- 
son of a further alleged increase of 78 cents per ton 
in defendant’s cost of production of gypsum. 

On information and belief plaintiff alleges that 
if defendant’s cost of production of gypsum had 
further increased at all it had so increased not 
more than 29 cents per ton, and that pursuant to 
paragraph (6) of said contract defendant was en- 
titled to be paid not more than $3.27 per ton for 
gypsum delivered under said contract on and after 
March 15, 1944. Plaintiff protested said purported 
increase to $3.76 per ton and under such protest 
paid defendant $3.76 per ton for gypsum delivered 
under said contract from September 4, 1946, to and 
including November 12, 1946. On information and 
belief, plaintiff alleges that said payments were 
in excess of the price properly chargeable by de- 
fendant under said contract by not less than 49 
cents per ton, or a total sum of not less than 
$2,494.59. 

8. On or about September 13, 1946, defendant 
notified plaintiff that, effective November 13, 1946, 
the price of gypsum was increased under paragraph 
(6) of said contract to $4.48 per ton, by reason of 
an alleged additional increase of 72 cents per ton 
in defendant’s cost of production of gypsum. 

On information and belief plaintiff alleges that 
if defendant’s cost of production of gypsum had 
increased at all [3] it had increased not more than 
ar additional 25 cents per ton, and that pursuant 
to paragraph (6) of said contract defendant was 


Westvaco Chlorine Products Corp. 5 


entitled to be paid not more than $3.52 per ton for 
gypsum delivered under said contract on and after 
November 13, 1946. Plaintiff protested said vur- 
ported increase to $4.48 per ton and under such 
protest paid defendant $4.48 per ton for gypsum 
delivered under said contract from November 138, 
1946, to and including January 31, 1947. On in- 
formation and belief plaintiff alleges that said pay- 
ments were in excess of the price properly charge- 
able by defendant under said contract by not less 
than 96 cents per ton, or a total sum of not less 
than $6,911.34. 

9. Plaintiff alleges on information and _ belief 
that defendant has erroneously construed the term 
‘cost of production”’ as used in paragraph (6) of 
said contract and continues to do so, and defend- 
ant has erroneously, and through the use of im- 
proper accounting and other methods, determined 
its cost of production of gypsum. Plaintiff fur- 
ther alleges that in violation of said contract de- 
fendant has refused plaintiff access to defendant’s 
books of account and records showing its pro- 
duction cost of gypsum. 

For a Second, Separate and Distinct cause of 
action against defendant plaintiff alleges: 

1. Plaintiff repeats and incorporates herein the 
allegations contained in paragraphs 1 to 5, inclu- 
sive, of plaintiff’s first cause of action. 

2. Pursuant to paragraph (5) of said contract 
plaintiff has from time to time made deductions 
from the price of gypsum sold to plaintiff there- 
under, by reason of the failure of various lots of 
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said gypsum to conform within 2 per cent in gyp- 
sum content to the chemical analysis and specifi- 
cations set [4] forth in said contract. Defendant 
has asserted and now asserts that deductions so 
made by plaintiff in the total amount of $8,985.02 
were not authorized by paragraph (5) of said con- 
tract and defendant has demanded that plaintiff pay 
said sum of $8,985.02 to defendant. Plaintiff alleges 
that said assertions by defendant are erroneous. 

For a Third, Separate and Distinct cause of 
action against defendant plaintiff alleges: 

1. Plaintiff repeats and incorporates herein the 
allegations contained in paragraphs 1 to 5, in- 
clusive, of plaintiff’s first cause of action. 

2. On or about October 6, 1946, defendant noti- 
fied plaintiff under paragraph (3) of said contract 
that defendant intends to produce in excess of 
20,000 tons of gypsum in the calendar year 1947. 
Plaintiff did not elect under said paragraph (3) 
to refuse to purchase and accept the excess and 
therefore gave defendant no notice of refusal. De- 
fendant now claims that, by waiving its right to 
refuse to purchase and accept such excess over 
20,000 tons in the calendar year 1947, plaintiff also 
waived its right to refuse to purchase and accept in 
excess of 2,000 tons of gypsum in any one month 
in 1947. Plaintiff claims that its right to refuse 
to purchase and accept in excess of 2,000 tons in 
any one month is separate and distinet from its 
right to refuse to purchase and accept in excess of 
20,000 tons in any one calendar year, and that plain- 
tiff still has the mght to refuse to purchase and 
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accept in excess of 2,000 tons of gypsum in any one 
month in 1947. 

Wherefore, plaintiff prays judgment against de- 
fendant as follows: 

1. That the court declare the rights and other 
legal [5] relations of the plaintiff and the defend- 
ant created by the aforesaid contract dated Janu- 
ary 29, 1937, and in particular that the court (a) 
construe the term ‘‘cost of production’’ as used in 
paragraph (6) of said contract and declare the 
proper method of determining such cost of pro- 
duction; (b) declare that the deductions made by 
plaintiff from the price of gypsum by reason of its 
failure to conform to the required specifications, 
were proper, and declare the proper method of 
determining the conformity or nonconformity of 
gypsum to said specifications; and (c) declare that 
plaintiff’s rights of refusal under paragraph (3) 
of said contract are separate and distinct. 

2. That plaintiff have judgment against defend- 
ant for the sum of nine thousand four hundred 
five and ninety-three hundredths dollats ($9,405.93), 
and for plaintiff’s costs and disbursements herein. 

3. That plaintiff have such other and further 
relief as to this court may seem meet and proper 
in the premises. 


/s/ PILLSBURY, MADISON & 
SUTRO, 

/s/ KUGENE D. BENNETT, 

/s/ MAURICE D. L. FULLER, 

/s/ WALLACE L. KAAPCKHE, 
Attorneys for Plaintiff. [6] 
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Peis iT A 
AGREEMENT 


This Agreement, made this 29th day of January, 
1937, by and between Pacific Portland Cement 
Company, a California corporation, hereinafter 
called ‘*‘ Pacific,’ a party of the first part, and 
California Chemical Company, a Delaware corpo- 
ration, hereinafter called ‘‘California,’’ party of 
the second part, 

Witnesseth : 


Whereas California contemplates the erection of 
a plant located on Canal Head at Newark, Califor- 
nia, primarily designed to produce magnesium ox- 
ide in its various forms, which plant will produce 
as a by-product substantial quantities of gvpsum, 
and 

Whereas Pacific is desirous of purchasing from 
California certain of the gypsum produced at said 
plant; 

Now, Therefore, the parties hereto, in considera- 
tion of the mutual promises and covenants herein 
contained, promise and agree as follows, to wit: 

(1) California agrees that it will sell and deliver 
to Pacific, and Pacific agrees that it will purchase 
and receive from California, the entire output of 
by-product gypsum produced by California at its 
said plant in excess of California’s requirements 
for use or sale of gypsum for chemical, pharma- 
ceutical, or scientific purposes, which requirements 
of California shall not exceed four thousand (4,000) 
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tons per annum. It is the intent of this agreement 
that Pacifie will purchase from California, and 
California will sell to Pacific, all gypsum produced 
at said plant which may be available for any use 
for agricultural, building, or construction purposes, 
or any other commercial purpose other than for 
chemical, pharmaceutical or scientific purposes. 

(2) This agreement shall apply to all gypsum 
produced at said plant up to January 31, 1962; pro- 
vided, however, that at any [7] time during the 
first two (2) years of this agreement, upon the 
giving of written notice by Pacific to California, 
this agreement may be cancelled by Pacific, and 
that at any time after the first two (2) years Pa- 
cific may cancel this agreement on the giving of 


one year’s written notice to California. 


(3) Pacific agrees that it will purchase and 
accept shipments of gypsum so produced in ap- 
proximately equal monthly quantities. California 
agrees that on or before the fifteenth day of each 
month it will notify Pacific in writing of the 
amount of gypsum which it proposes to produce 
during the succeeding calendar month, and Pacific 
shall have the right to refuse to purchase and ac- 
cept in excess of two thousand (2,000) tons in any 
one month, such refusal to be exercised in writing 
on or before the first day of the calendar month 
during which gypsum in excess of two thousand 
(2,000) tons per month is to be produced. 

California further agrees that it shall give Pa- 
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cific three (3) months’ notice in writing of its in- 
tention to produce in excess of twenty thousand 
(20,000) tons of gypsum in any one calendar year, 
and Pacific shall have the right to refuse to pur- 
chase and accept in excess of twenty thousand 
(20,000) tons in any one calendar year, such re- 
fusal to be exercised in writing within thirty (30) 
davs after receipt of notice from California. 

In the event that Pacific shall exercise its right 
to refuse to purchase and accept in excess of two 
thousand (2,000) tons in any one month, or twenty 
thousand (20,000) tons in any one year, then and in 
that event California shall have the right to sell 
the amount so refused for any purpose whatso- 
ever. 

(4) Pacific shall pay California for said gypsum 
two and eighty hundredths dollars ($2.80) per net 
ton of two thousand (2,000) pounds loaded bulk 
on board cars at the plant of California at Newark, 
California. Payments shall be made on the fifteenth 
day of the month for gypsum loaded during the 
preceding month. [8] 

(5) In the event that any gypsum (CaSO..- 
2H:O) tendered to Pacific hereunder shall not be 
within two per cent (2%) in gypsum (CaSO..- 
2H2O) content of, or if it shall not conform to, the 
chemical analysis and specification attached hereto, 
marked Exhibit ‘‘A,’’ and hereby made a_ part 
hereof, then and in that event Pacific shall have the 
option as to any such gypsum (CaSO:.2H20) either 
to (1) refuse to accept and pay for such gypsum 
(CaSO0..210), or (2) accept such gypsum 
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(CaSO..2H-O) and pay therefor ten cents (10c) 
per ton less than the price provided for mn para- 
eraph (4) above for each per cent which the said 
gypsum (CaS0O:.2H20) falls below the said chem- 
ical analysis in gypsum (CaSO:.2H:O) content. 

(6) In the event that Cahfornia’s cost of pro- 
duction of gypsum for any twelve (12) months’ pe- 
riod during the term hereof shall increase five per 
cent (5%) above its average cost of production of 
gypsum for the preceding twelve (12) months’ pe- 
riod. then and in that event Calfornia shall have 
the right, upon giving sixty (60) days’ written no- 
tice to Pacific, to increase the price payable here- 
under for gypsum thereafter delivered hereunder 
in an amount not to exceed the ‘‘actual advance in 
California’s cost of manufacture’’; provided that 
in no event may more than one such increase be 
made in any one calendar year. 

California shall keep books of account and rec- 
ords showing its production cost of gypsum, and 
such books of account and records relating to the 
production cost of gypsum shall be open to in- 
spection to Pacific at’ all reasonable times in order 
to enable Pacific to confirm the correctness of any 
advance in price permissible under this paragraph. 

(7) <All new or additional state or federal taxes 
levied subsequent to the date hereof on the sales 
covered by this agreement shall be added by Cali- 
fornia to the sales price and paid to California by 
Pacific. [9] 

(S) This agreement shall bind and inure in 
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favor of the parties hereto, their respective suc- 
cessors and assigns. California is hereby given the 
express right to assign this agreement to any corpo- 
ration of equal financial responsibility with Cali- 
fornia, or which may operate the plant contem- 
plated to be operated hereunder, with substantially 
the same properties and plant; otherwise Califor- 
mia shall have no right to assign this agreement or 
any of its rights or obligations hereunder with- 
out the written consent of Pacific. 

In Witness Whereof, the parties hereto have 
caused these presents to be executed as of the day 
and year first heremabove written. 


PACIFIC PORTLAND 
CEMENT COMPANY, 
By /s/ ROBT. B. HENDERSON, 
President. 
/s/ A. H. CANVIN, 
Secretary. 
CALIFORNIA CHEMICAL 
COMPANY, 
By /s/ WILLIAM V. WILLIAMS, 
Vice President. [10] 
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EXHIBIT “A” 
GYPSUM ANALYSIS AND SPECIFICATION 


The gypsum (CaSQO:.2H:O) purchased under this 
contract shall conform to the following analysis: 


Silica 2. eee oes ta SiO, .06 
Ferric Oxidemee ==. ..-------- Fe.0; .06 
Aluminum “@xade:=.......... ..........- Al.O; O02 
Calcium oxidemee.) .....-:.-...-....... CaO 2.52 
Magnesium oxide............-..--------- MgO 29 
Sulphur trigsideme .-.............. SO; 45.89 
lenition TosesComb..-................ H.O + CO, 20.70 
99.34% 


Combined water content = 20.40%. 
Gypsum content (CaSO,.2H.O) calculated from Combined 
water = 97.51%. 

Methods of analysis shall conform with the A.S.T.M. “Stand- 
ard Methods for Testing Gypsum and Gypsum Products” No. 
C-26-33; except that free moisture shall be determined by dry- 
ing at room temperature to constant weight. 

Free moisture shall not exceed 1%. Water soluble salts Other 
than CaSO, shall not exceed 0.4%. 


[Endorsed]: Filed Feb. 27, 1947. [11] 


[Title of District Court and Cause. | 


MOTION AND NOTICE OF MOTION FOR 
ORDER FOR DEPOSIT IN COURT 


To Westvaco Chlorine Products Corporation, and 
Messrs. Bacigalupi, Elkus & Salinger, its At- 
torneys: 

You and each of you will please take notice that 
on [12] the 14th day of March, 1947, in Room 268, 
United States Post-Office and Court-House Build- 
ing, Seventh and Mission Streets, San Francisco, 
at 10 o’clock a.m. of that day, or as soon thereafter 
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as counsel can be heard, the undersigned will move 
the above-entitled court as follows: 

1. To order the deposit with the court of the 
sum of 96 cents per ton for all gypsum sold and 
delivered after January 31, 1947, by defendant to 
plaintiff under the contract attached as ‘‘Exhibit 
A”’ to the complaint on file herein, the deposits 
relating to gypsum delivered in each month com- 
mencing with the month of February, 1947, to be 
paid into court on or before the 15th day of the 
succeeding month; such deposits to continue until 
further order of the court; 

2. To order that upon making such deposits, and 
upon paying to defendant, as provided in said con- 
tract, the balance of the price per ton of gypsum 
claimed by defendant, to wit $4.48 per ton, less 
any deductions under paragraph (5) of said con- 
tract, plaintiff shall be deemed to have fully per- 
formed its obligations of payment with respect to 
each month’s deliveries of gypsum covered by each 
deposit and payment so made. 

Annexed hereto is a draft of the form of order 
sought by plaintiff upon this motion. 

Said motion will be based upon this notice and 
the papers filed herewith, and upon the complaint 
on file in the above-entitled cause. 


/s/ PILLSBURY, MADISON & 
SUTRO, 
/s/ EUGENE D. BENNETT, 
/s/ MAURICE D. L. FULLER, 
/s/ WALLACE L. KAAPCKH, 
Attorneys for Plaintiff. 
(Acknowledgment of. Receipt of Copy.) [13] 
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[Ritle of District Court and Cause. ] 


MEMORANDUM OF POINTS AND 
AUTHORITIES 


There is in controversy between plaintiff and de- 
fendant, inter alia, the sum of 96 cents per ton of 
gypsum delivered to plaintiff by defendant, as set 
forth in the first cause of action [14] in the com- 
plaint. Part of the relief sought in the action is 
the disposition of this sum. 

In such a case, upon notice to the parties and 
by leave of court, a party may deposit the sum in 
dispute with the court. 


(Rule 67, Federal Rules of Civil Procedure 
(28 U.S.C.A. following section 723(¢)). 


/s/ PILLSBURY, MADISON & 
SUTRO, 

/8/ EUGENE D. BENNETT, 

/s/ MAURICE D. L. FULLER, 

/8/ WALLACE L. KAAPCKE. 
Attorneys for Plaintiff. 


[Endorsed]: Filed Mar. 11, 1947. [15] 


[Title of District Court and Cause. ] 
ORDER SHORTENING TIME 
Upon the ex parte application of plaintiff, and 
good cause appearing therefor, it is hereby 
Ordered that the provisions of Rule 6(d) of the 
federal Rules of Civil Procedure and of Rule 7(d) 
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of the Rules of Practice [16] of this court for the 
hearing of motions upon five days’ notice are hereby 
dispensed with for the purposes of hearing plain- 
tiff’s motion for an order for deposit in court, a 
copy of which is attached hereto, and the 14th day 
of March, 1947, at 10 o’clock a.m. is hereby fixed 
as the time for hearing said motion. 


Dated: March 11, 1947. 


/s/ MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Mar. 11, 1947. [17] 


[ Title of District Court and Cause. ] 
ORDER FOR DEPOSIT IN COURT 


Upon motion of the plaintiff coming regularly 
on for hearing this 14th day of March, 1947, and 
good cause appearing therefor, it is hereby Or- 
dered: 


1. That on or before the 15th of each month, 
commencing on March 15, 1947, plaintiff, Pacific 
Portland Cement Company, shall deposit with the 
court the sum of 96 cents per ton for all gypsum 
sold and delivered to it during the preceding ecal- 
endar month by defendant, Westvaco Chlorine 
Products Corporation, under the contract attached 
as “Exhibit A’’ to the complaint on file herein. 
Such deposits shall continue until the further order 
of the court, and the fund accumulated in the hands 
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of the court by such deposits shall be held subject 
to the further order of the court. 

2. Upon making such deposits, and upon pay- 
ing to defendant, as provided in said contract, the 
balance of the price per ton of gypsum claimed by 
defendant, to wit, $4.48 per ton, less any deduc- 
tions under paragraph (5) of said contract, plain- 
tiff shall be deemed to have fully performed its 
obligations of payment with respect to each month’s 
deliveries of gypsum covered by each deposit and 
payment so made. 

3. Nothing in this order contained is intended 
to preclude any price change or changes pursuant 
to and in accordance with the provisions of para- 
graph (6) of said contract during the pendency 
of this action, and in the event of any such change 
the court reserves jurisdiction to amend this order 
appropriately. 

Done in open court, this 14th day of March, 
1947. 

MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Mar. 14, 1947. [18] 
[Title of District Court and Cause. | 
ANSWER 


Now comes Westvaco Chlorine Corporation, a 
corporation, the defendant above-named, and an- 
swering plaintiff’s complaint herein alleges as fol- 
lows: 
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FIRST DEFENSE TO FIRST COUNT 


1. Admits the allegations contained in para- 
graph 4 of the complaint, except that defendant de- 
nies that the instrument attached to the complaint 
marked ‘‘ Exhibit A’’ is a valid contract. 

2. <As to the allegations contained in paragraph 
5 of the complaint, admits that a controversy has 
existed and does now exist between defendant and 
plaintiff as to the provisions of the said alleged 
agreement and the rights and obligations of the 
parties thereunder to the extent and in the manner 
in said complaint alleged, except as the allegations 
of said complaint are herein denied. 

3. As to the allegations contained in paragraph 6 
of the complaint, denies that plaintiff was and/or 
is without knowledge that defendant’s cost of vro- 
duction actually had increased 18¢ per ton, and. in 
this regard, defendant alleges that in August, 1941, 
plaintiff was furnished by defendant with com- 
plete and detailed information, confirming that de- 
fendant’s cost of production actually had increased 
at least 18¢ per ton, which increase was duly ac- 
cepted by plaintiff. Defendant admits that plain- 
tiff paid defendant at the rate of $2.98 per ton 
commencing October 5, 1941, for gypsum delivered 
under said alleged agreement, except for certain 
so-called moisture eredit deductions made by plain- 
tiff, a portion of which were improperly made, all 
as hereinafter averred. 

4. As to the allegations of paragraph 7 of said 
complaint, defendant admits that on or about Jan- 
uary 14, 1944, defendant notified plaintiff that, ef- 
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fective March 15, 1944, the price of gypsum would 
be increased under paragraph 6 of said alleged 
agreement to $3.76 per ton by reason of a further 
increase of 78¢ per ton in [19] defendant’s cost of 
production of gypsum; defendant further admits 
that plaintiff duly paid defendant at the rate of 
$3.76 per ton for gypsum delivered under said 
alleged agreement from September 4, 1946, to and 
including November 12, 1946, except for certain 
so-called moisture credit deductions made by plain- 
tiff, a portion of which were unproperly made by 
plaintiff, all as hereinafter averred. Except as 
hereinabove expressly admitted, defendant denies 
specifically and generally, each and every, all and 
singular, the allegations of said paragraph 7 both 
conjunctively and disjunctively. In this respect 
defendant avers that defendant’s cost of production 
of gypsum actually had increased 78¢ per ton and 
that pursuant to paragraph 6 of said alleged agree- 
ment, defendant was entitled to be paid $3.76 per 
ton for gypsum delivered under said alleged agree- 
ment on and after March 15, 1944. Defendant de- 
nies that the payments or any of them made by 
plaintiff to defendant as in said paragraph 7 al- 
leged were in excess of the price properly charge- 
able by defendant to plaintiff under said alleged 
agreement in any amount whatsoever or at all. 

5. Answering the allegations of paragraph 8 of 
said complaint, defendant admits that on or about 
September 13, 1946, defendant notified plaintiff that, 
effective November 13, 1946, the price of gypsum 
was increased under paragraph 6 of said alleged 
agreement of $4.48 per ton by reason of an addi- 
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tional increase of at least 72c per ton in defendant’s 
cost of production of gypsum; defendant further 
admits that plaintiff paid defendant $4.48 per ton 
for gypsum delivered under said alleged agreement 
from November 13, 1946, to and including January 
31, 1947. Except as heretnabove expressly admit- 
ted, defendant denies specifically and generally, 
each and every, all and singular, the allegations of 
said paragraph 8, both conjunctively and disjunc- 
tively. In this respect, defendant avers that de- 
fendant’s cost of production of gypsum actually 
increased at least 72¢ per ton, and that pursuant 
to paragraph 6 of said alleged agreement, defend- 
ant was entitled to be paid $4.48 per ton for gyp- 
sum delivered under said alleged agreement on and 
after November 13, 1946. Defendant denies that 
the payments or any of them made by plaiititf 
to defendant as in said paragraph 8 of the com- 
plaint alleged, were in excess of the [20] price prop- 
erly chargeable by defendant under said alleged 
agreement in any amount whatsoever or at all. 

6. Defendant denies that it has erroneously con- 
strued the term ‘‘cost of production’’ as used in 
paragraph 6 of said alleged agreement and/or 
continues to do so; defendant further denies that 
through the use of improper accounting and/or 
other methods or otherwise or at all, defendant has 
erroneously determined its cost of production of 
eypsum; defendant further denies that in viola- 
tion of said alleged agreement defendant has re- 
fused plaintiff access of defendant’s books of ac- 
counts and records, showing its production cost of 


Westvaco Chlorine Products Corp. 21 


eypsum. Defendant admits that it has denied plain- 
tiff access to certain portions of and entries in de- 
fendant’s books of account and records not prop- 
erly the subject of inspection by plaintiff for the 
reason that such entries and records contain de- 
tailed information of a confidential and secretive 
nature and are trade secrets; defendant has of- 
fered to plaintiff to permit a reputable, disinter- 
ested, independent certified public accountant to 
inspect said entries and records to ascertain the 
ultimate facts therein set forth. divorced from said 
trade secrets, and to convey to plaintiff any and all 
such ultimate information therein contained per- 
taining to defendant’s cost of producing gypsum, 
of which offer plaintiff has failed to avail itself 
or take advantage thereof. 


SECOND DEFENSE TO FIRST COUNT 


As a second, separate, and affirmative defense to 
the first count of plaintiff’s complaint herein, de- 
fendant alleges as follows: 

That said alleged agreement referred to in plain- 
tiff’s complaint and attached as ‘‘Exhihit A”’ 
thereto, is void for want of consideration, lack of 
mutuality, and is not a valid contract. 


THIRD DEFENSE TO FIRST COUNT 


As a third, separate, and affirmative defense to 
the first count of plaintiff’s complaint herein, de- 
fendant alleges as follows: 

That said alleged agreement referred to im plain- 
tiff’s complaint and [21] attached as ‘‘Exhibit A’”’ 
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thereto, 1s ineffective and void in that all the es- 
sential terms of a contract of sale and to sell per- 
sonal property in excess of $500.00 are not in writ- 
ing, as required by Section 1724 of the Civil Code 
of the State of California, in that essential terms 
of a contract of sale and to sell personal property, 
to wit, the price and the quantity of merchandise 
sold or to be sold, are not set forth in definite, as- 
certainable terms, and the purported price and 
quantity are so vague, indefinite, and uncertain as 
to be nugatory, void, and unenforceable. 


FOURTH DEFENSE TO FIRST COUNT 


As a fourth, separate, and affirmative defense 
to the first count of plaintiff’s complaint herein. 
defendant alleges as follows: 

That the said alleged agreement referred to m 
plaintiff’s complaint and attached as ‘‘Exhibit A”’ 
thereto, is ineffective, void, and unenforceable for 
the reason that essential provisions thereof, to wit, 
the price and quantity of merchandise sold or to 
be sold, are not set forth with certainty and defi- 
niteness. 


FIFTH DEFENSE TO FIRST COUNT 


As a fifth, separate, and affirmative defense to 
the first count of plaintiff’s complaint herein, de- 
fendant alleges as follows: 

That the plaintiff is estopped and has waived any 
right that 1t might otherwise have had to deny that 
the expression ‘‘cost of production,’’ as said ex- 
pression is used in paragraph 6 of said alleged 
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agreement, means and was intended by the parties 
to said alleged agreement to mean the cost of pro- 
duction as derived and used by defendant from 
time to time; that in August, 1941, defendant no- 
tified plaintiff of an increase in price, pursuant to 
paragraph 6 of said alleged agreement, because of 
an increase in its cost of production of gypsum; 
that thereafter plaintiff questioned a portion of 
said increase in price, whereupon, plaintiff was 
furnished with information and data substantiat- 
ing said price increase and disclosing the method 
employed by defendant in computing its said cost 
of production. Thereafter plaintiff duly accepted 
said price increase and computation and paid de- 
fendant for gypsum sold and delivered at said in- 
creased price without protest; [22] that in deriv- 
ing its cost of production, as aforesaid, defendant 
included indirect costs, including overhead, and at 
all times since has contended and does now assert 
that such indirect costs are properly includable 
in the cost of production of gypsum, as said term 
is used in said alleged agreement; plaintiff on the 
other hand asserts that such indirect costs are not 
properly includable in such cost of production. 
That in reliance upon plaintiff’s acceptance of said 
price increase in 1941 and the method employed 
by defendant in deriving the same, to wit, the in- 
clusion of indirect costs, defendant did from time 
to time expend substantial sums of money in ex- 
panding and improving its facilities for the pro- 
duction of gypsum; that had defendant anticipated 
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that plaintiff would at any time question defend- 
ant’s right to include indirect costs in its cost of 
production of gypsum, defendant would not have 
so expended said sums of money; that defendant 
has irrevocably altered and changed its position 
as aforesaid by reason of said expenditures, and 
defendant would be damaged if it should now be 
declared that said indirect costs are not properly 
includable in said cost of production of gypsum 
or that such inclusion is not in accordance with the 
provisions of paragraph 6 of said alleged agree- 
ment. 


SIXTH DEFENSE TO FIRST COUNT 


As a sixth, separate, and affirmative defense to 
the first count of plaintiff’s complaint herein, de- 
fendant alleges as follows: 

That the payment by plaintiff to defendant of 
$3.76 per ton for gypsum delivered under said al- 
leged agreement from September 4, 1946, to and 
including November 12, 1946, was made by plain- 
tiff without protest, with full and complete know!l- 
edge on the part of plaintiff as to the items of de- 
fendant’s cost of producing gypsum, on the basis 
of which said price was determined, and the method 
employed by defendant in determining said price, 
and plaintiff thereby waived any right that it oth- 
erwise might have had to question the propriety 
of said price of $3.76 per ton for the gypsum so 
delivered by defendant to plaintiff. 
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SEVENTH DEFENSE TO FIRST COUNT 


As a seventh, separate, and affirmative defense 
to the first [23] count of plaintiff’s complaint 
herein, defendant alleges as follows: 

That plaintiff is in default in the performance 
of its obligations under the terms of said alleged 
agreement referred to in plaintiff’s complaint and 
attached as ‘‘Exhibit A’’ thereto in that plaintiff 
has breached said alleged agreement in material 
respects as follows: 

1. That pursuant to paragraph 1 of said alleged 
agreement, plaintiff agreed to purchase all gyp- 
sum produced at the defendant’s plant in excess 
of 4,000 tons per annum, which excess was to be 
available for use for agricultural, building, or con- 
struction purpose or any other commercial pur- 
pose other than for chemical, pharmaceutical, or 
scientific purposes, which latter purposes were re- 
served exclusively to the defendant. Plaintiff in 
violation of said expressed terms of said alleged 
agreement sold gypsum for chemical, pharmaceuti- 
eal and scientific purposes, which said gypsum was 
purchased by plaintiff from defendant. 

2. That plaintiff has failed to pay defendant 
the full purchase price, as in said alleged agree- 
ment provided, for gypsum sold and delivered by 
defendant to plaintiff pursuant thereto. 


EIGHTH DEFENSE TO FIRST COUNT 

As an eighth, separate, and affirmative defense 
to the first count of plaintiff’s complaint herein, 
defendant alleges as follows: 
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That the alleged cause of action is barred by the 
terms and provisions of the California Code of 
Civil Procedure, Section 343, in that said cause of 
action accrued more than four years preceding com- 
mencement of this action. 


NINTH DEFENSE TO FIRST COUNT 


As a ninth, separate, and affirmative defense to 
the first count of plaintiff’s complaint herein, de- 
fendant alleges as follows: 

That the alleged cause of action is barred by » 
the terms and provisions of the California Code 
of Civil Procedure, Section 337, Subdivision 1, in 
that said cause of action accrued more than four 
years next preceding commencement of this action. 


TENTH DEFENSE TO FIRST COUNT 


As a tenth, separate, and affirmative defense to 
the first count [24] of plaintiff’s complaint herein, 
defendant alleges as follows: 

That plaintiff asserts and contends that defend- 
ant’s ‘‘cost of production,’’ as said expression is 
used in paragraph 6 of said alleged agreement, does 
not include indirect costs, such as overhead. Con- 
tinuously, ever since August, 1941, plaintiff has 
known that defendant has contended, and still does 
contend, that such indirect costs are properly in- 
cludable in defendant’s ‘‘cost of production”’ of 
gypsum. Although so informed, plaintiff has de- 
layed unduly and inexcusably in commencing this 
action for a declaratory judgment that sueh indi- 
rect costs are not properly includable in defend- 
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ant’s cost of production, wherefore, plaintiff’s al- 
leged cause of action is barred by laches. 


ELEVENTH DEFENSE TO FIRST COUNT 


As an eleventh, separate, and affirmative defense 
to the first count of plaintiff’s complaint herein 
defendant alleges as follows: 

That said first count fails to state a cause of 
action upon which declaratory relief can be granted 
by this Court. 


FIRST DEFENSE TO SECOND COUNT 


1. Defendant repeats and realleges herein para- 
graphs 1 and 2 of its First Defense to the First 
Count of plaintiff’s complaint. 

2. Answering the allegations of paragraph 2 of 
said Second Count, defendant admits that plain- 
tiff, has from time to time made deductions from 
the price of gypsum sold to plaintiff pursuant to 
said alleged agreement by reason of the alleged 
failure of various lots of said gypsum to conform 
within 2% in gypsum content to the chemical 
analysis and specifications set forth in paragraph 
5 of said alleged agreement. Defendant admits 
that defendant has asserted and now asserts and 
alieges that the deductions so made by plaintiff 
in the total amounts of $2,165.10 were not author- 
ized in whole or in part by paragraph 5 of said 
alleged agreement, and that defendant has de- 
manded that plaintiff pay said sum of $2,165.10 to 
defendant; denies that such assertion by defendant 
is erroneous and denies that any of the deductions 
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so made by plaintiff in the sum of $2,165.10 were 
proper or permissible; that plaintiff is thereby in- 
debted to defendant in the sum of $2,165.10 for de- 
ductions improperly made by [25] plaintiff as afore- 
said, no part of which sum has been paid although 
duly demanded and the whole amount whereof is 
now due, owing and unpaid by plaintiff to defend- 
ant. 


SECOND DEFENSE TO SECOND COUNT 


As a second, separate, and affirmative defense 
to the second count of plaintiff’s complaint herein, 
defendant alleges as follows: 

That said second count fails to state a cause of 
action upon which declaratory relief can be g¢ranted 
by this Court. 


FIRST DEFENSE TO THIRD COUNT 


1. Defendant repeats and realleges herein para- 
graphs 1 and 2 of its First Defense to the First 
Count of plaintiff’s complaint. 

2. Defendant claims and alleges that under the 
terms of paragraph 3 of said alleged agreement 
the right of plaintiff to refuse to purchase and ac- 
cept in excess of 2,000 tons in any one month ap- 
plies and is operative only in a calendar vear in 
which plaintiff has elected to refuse to purchase 
and accept in excess of 20,000 tons of gypsum and 
that in any calendar year in which plaintiff has 
so failed to elect plaintiff is obligated to purchase 
and accept all gypsum produced by defendant in 
approximately equal monthly quantities as in said 
alleged agreement provided. 
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SECOND, THIRD, FOURTH, FIFTH AND 
SIXTH DEFENSES TO THE THIRD COUNT 


As second, third, fourth, fifth and sixth separate 
and affirmative defenses respectively to the Third 
Count of plaintiff’s complaint herein, defendant re- 
peats and re-alleges with the same force and effect 
as though the same were 1e-incorporated and set 
forth herein in detail the respective defenses re- 
ferred to in the answer hereinabove as follows: 
‘‘Second Defense to First Count,’’ ‘‘Third Defense 
to First Count,” “‘Fourth Defense to First Count,’’ 
‘‘Seventh Defense to First Count,’’ and ‘‘Eleventh 
Defense to First Count.”’ 


FOR A FIRST SEPARATE AND DISTINCT 
COUNTER CLAIM BY DEFENDANT 
AGAINST PLAINTIFF 


1. Plaintiff is and at all times herein mentioned 
was a corporation organized and existing under 
the laws of the State of California. [26] 


2. Defendant is and at all times herein men- 
tioned was a corporation organized and existing 
under the laws of the State of Delaware, and 
qualified under the laws of the State of Califor- 
nia to do business therein, and has designated 
an agent in the City and County of San Francisco 
and within this district upon whom process may 
be served herein. 


3. The value of the matter involved in this suit 
is in excess of the sum of $3,000, exclusive of in- 
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terest and costs, and because of the diversity of 
citizenship between plaintiff and defendant, plain- 
tiff has elected to commence this action in the Dis- 
trict Court of the United States for the Northern 
District of California, Southern Division. 


4. On or about the 29th day of January, 1937, 
plaintiff and defendant entered into that certain 
written alleged agreement referred to in plain- 
tiff’s complaint herein and attached thereto as ‘* Ex- 
hibit A,”’ thereof, and hereby referred to and in- 
corporated herein by reference with the same force 
and effect as if herein set out in full. In or about 
the month of March, 1937, defendant, with plain- 
tiff’s written consent, succeeded to all of the right, 
title, and interest under said alleged agreement of 
said California Chemical Company. 


5. Between December 31, 1940, and August 31, 
1946, plaintiff from time to time made unauthor- 
ized deductions from the price of gypsum sold 
by defendant to plaintiff during said period by 
reason of the alleged failure of various lots of said 
gypsum to conform within 2% in gypsum content 
to the chemical analysis and specifications set forth 
in paragraph 5 of said alleged agreement. The 
ageregate amount of such unauthorized deductions 
so made by plaintiff was the sum of $2,165.10. 
No part of the sum of $2,165.10 has been paid by 
plaintiff to defendant, although duly demanded, and 
the whole amount thereof is now due and owing 
and unpaid by plaintiff to defendant. 
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FOR A SECOND SEPARATE AND DIS8- 
TINCT COUNTERCLAIM BY DEFEND- 
AND AGAINST PLAINTIFF 


1. Defendant repeats and re-alleges herein para- 
eraphs 1, 2, 3, and 4 of defendant’s first counter- 
claim above, with the same force and effect as 
though herein separately stated and set forth. [27] 

2. During the times specified in the complaint 
and pursuant to paragraph 1 of said alleged agree- 
ment, referred to in plaintiff’s complaint and at- 
tached as ‘‘Exhibit A’’ thereto, plaintiff agreed to 
purchase all gypsum produced at the defendant’s 
plant in excess of four thousand (4,000) tons per 
annum which excess was to be available to plain- 
tiff for use in agricultural, building, or construc- 
tion purposes, or any other commercial purpose 
other than for chemical, pharmaceutical, or sci- 
entific purposes, and it was the expressed intent 
and understanding of the parties to said alleged 
agreement that the plaintiff was not to purchase 
gypsum for chemical, pharmaceutical, or scientific 
purposes, which purposes were reserved exclusively 
to the defendant. Plaintiff, in violation of said 
expressed terms of said alleged agreement between 
the parties hereto, sold gypsum for chemical, phar- 
maceutical, and scientific purposes, which said gyp- 
sum was purchased by plaintiff from defendant. 


FOR A THIRD SEPARATE AND DIS- 
TINCT COUNTERCLAIM BY DEFEND- 
ANT AGAINST PLAINTIFF 
1. Defendant repeats and re-alleges herem para- 

graphs 1, 2, 3, 4, and 5 of defendant’s first coun- 
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terclaim above and paragraph 2 of the defendant’s 
second counterclaim above with the same force and 
effect as though herein separately stated and set 
forth. 


2. By reason of the aforesaid breaches of said 
alleged agreement by plaintiff, defendant asserts 
and contends that defendant is entitled to rescind 
and terminate said alleged agreement, and defend- 
ant does hereby assert its intention and election 
to so rescind and terminate said alleged agree- 
ment. 


Wherefore, Defendant Prays as Follows: 


1. That this Court adjudge that said alleged 
agreement, dated January 29, 1937, a copy of which 
is attached to plaintiff’s complaint as ‘‘ Exhibit 
A”’ thereto, is null, void, and of no force and 
effect. 


2. That defendant have judgment against the 
plaintiff herein dismissing the plaintiff’s complaint 
and each count therein on the merits. [28] 

3. That this Court adjudge that plaintiff pay 
to the defendant on the first counterclaim the sum 
of $2,165.10, together with interest thereon. 


4. As an alternative to Subdivision 1 herein- 
above, that this Court adjudge and declare that 
the plaintiff has breached the terms and _ provi- 
sions of the said alleged agreement in material 
respects and the said alleged agreement be de- 


Westvaco Chlorine Products Corp. oo 


elared rescinded and terminated by reason of said 
breaches. 


5. As a second alternative that this Court ad- 
judge and declare the respective rights, obligations, 
and other legal relations of the plaintiff and de- 
fendant created or existing with respect to the 
said alleged agreement and in particular that: 


(a) Defendant’s cost of producing gypsum as 
determined by defendant from time to time and 
the resultant increases in price established by de- 
fendant as alleged in plaintiff’s complaint have been 
in accordance with the terms and provisions of said 
alleged agreement ; 


(b) The deductions made by plaintiff from the 
price of gypsum by reason of its alleged failure 
to conform to the specifications set forth in said 
alleged agreement in the aggregate sum of $2,165.10, 
were Improper; and 


(c) The right of plaintiff to refuse to purchase 
and accept in excess of 2,000 tons of gypsum in 
any one month as provided in paragraph 3 of said 
alleged agreement applies and is operative only 
in a calendar year in which plaintiff has elected 
to refuse to purchase and accept in excess of 
20,000 tons of gypsum. 


7. That plaintiff take nothing by its complaint 
herein, and that defendant have judgment for its 
cost of suit and disbursements herein. 
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8. For such other and further relief as the 
Court deems proper in the premises. 


TADINI BACIGALUPI, 
CLAUDE ROSENBERG, 
BACIGALUPI, ELKUS & 
SALINGER, 
Attorneys for Defendant. [29] 
Receipt of a copy of the within Answer is hereby 
admitted this .... day of May, 1947. 


Attorneys for Plaintiff. 
[Endorsed]: FKiled May 14, 1947. [30] 


[ Title of District Court and Cause. ] 
PLAINTIFE’S REPLY TO COUNTERCLAIMS 


Replying to the counterclaims set forth in the 
answer of defendant, Westvaco Chlorine Products 
Corporation, plaintiff denies and avers as follows: 


REPLY TO FIRST COUNTERCLAIM 
1. Plaintiff denies all the allegations contained 
in that part of paragraph 4 of the defendant’s first 
counterclaim commencing with the words ‘‘On or 
about,’’ in line 18, page 11, and ending with the 
word ‘‘agreement,’’ in line 20, page 11, of the an- 
swer; and avers that on or about the 29th day of 
January, 1937, plaintiff and California Chemical 
Company entered into the agreement attached to 
the complaint on file herein as Exhibit A thereto. 
2. Plaintiff denies all the allegations contained 

in paragraph 5 of defendant’s first counterclaim. 


Westvaco Chlorine Products Corp. 30 


REPLY TO SECOND COUNTERCLAIM 

1. In reply to paragraph 1 of defendant’s sec- 
ond counterclaim, plaintiff repeats and incorporates 
herein to the same extent as though set forth in 
full, plaintiff’s denials and averments in reply to 
paragraph 4 of defendant’s first counterclaim. 

2. Plaintiff denies all the allegations contained 
in paragraph 2 of defendant’s second counterclaim ; 
and avers that plaintiff’s agreement in the prem- 
ises was and is as set forth in the contract attached 
to the complaint on file herein as Exhibit A thereto. 

REPLY TO THIRD COUNTERCLAIM 

1. In reply to paragraph 1 of defendant’s third 
counterclaim, plaintiff repeats and incorporates 
herein to the same extent as though set forth in 
full, plaintiff’s denials and averments in reply to 
paragraphs 4 and 5 of defendant’s first counter- 
elaim and in reply to paragraph 2 of defendant’s 
second counterclaim. 

2. Plaintiff denies all the allegations contained 
in paragraph 2 of defendant’s third counterclaim. 

Wherefore, plaintiff prays that defendant take 
nothing [31] by reason of its counterclaims and 
that plaintiff have judgment as prayed in the 
complaint on file herein. 

/s/ PILLSBURG, MADISON & 
SUTRO, 
/s/ EUGENE D. BENNETT, 
/s/ MAURICE D. L. FULLER, 
/s/ WALLACE L. KAAPCKE, 
Attorneys for Plaintiff. 
(Acknowledgment of Service attached.) 


[Endorsed]: Filed July 15, 1947. [32] 
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ORDER FOR REFUND OUT OF DEPOSIT IN 
COURT AND FOR REDUCTION OF FUR- 
THER DEPOSITS 


Pursuant to the stipulation of the parties en- 
dorsed hereon, it is hereby Ordered: 

1. That plaintiff is entitled to a refund in the 
amount of $3,078.94 out of the sums heretofore 
deposited by plaintiff in Court, pursuant to the 
order of this Court dated March 14, 1947; and the 
Clerk of this Court is hereby ordered to disburse 
said sum of $3,078.94 to the plaintiff. 

2. The deposits to be made by plaintiff with 
the Court pursuant to paragraph 1 of said order 
of March 14, 1947, are hereby reduced to 84¢ per 
ton instead of 96¢ per ton, commencing with the 
payment due on October 15, 1947. 

3. Upon making such deposits and upon pay- 
ing to defendant as provided in the contract at- 
tached as Exhibit *‘A”’ to the complaint on file 
herein, the balance of the price per ton claimed 
by defendant, to wit, $4.36 per ton, less any de- 
ductions under paragraph (5) of said contract, 
plaintiff shall be deemed to have fully performed 
its obligations of payment with respect to each 
month’s deliveries of gypsum covered by each de- 
posit and payment so made. 

4. This order is made for the purpose of cor- 
recting an excess charge of 12¢ per ton by de- 
fendant in the price per ton of gypsum claimed 
by it effective November 13, 1946, and is made 
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without prejudice to the rights of either party 
with respect to any other or further alleged excess 
charges, or any other issue in the above entitled 
cause. 

5. Except as amended by this order, the afore- 
said order of March 14, 1947, shall remain in 
effect. 

Done in open Court, this 19th day of September, 
1947. 

MICHAEL J. ROCHE, 
United States District Judge. 


It is hereby stipulated that the foregoing order 
may be entered by consent. 


Dated this 12th day of September, 1947. 


/s/ PILLSBURY, MADISON & 
SUTRO, 

/s/ KUGENE D. BENNETT, 

/s/ MAURICE D. L. FULLER, 

/s/ WALLACE L. KAAPCKE, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Sept. 19, 1947. [78] 


[‘iitle of District Court and Cause. ] 


AMENDMENT TO PLAINTIFF’S REPLY TO 
COUNTERCLAIMS 


The plaintiff above named hereby amends its re- 
ply filed herein on July 15, 1947, to the counter- 
claims contained in the answer of the defendant 
filed herein on May 14, 1947, by adding to said 
reply the following: 
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Affirmative Defense to First, Second and Third 
Counterclaims, 

As a separate and affirmative defense to the first. 
second and third counterclaims, and each of them, 
contained in defendant’s answer herein plaintiff 
alleges that: 

Each of the alleged causes of action set forth in 
said counterclaims is barred by the provisions of 
the California Code of Civil Procedure section 
337, subdivision 1, and section 3438, in that each 
of said causes of action accrued more than four 
years next preceding defendant’s filing of said 
counterclaims and next preceding the commence- 
ment of this action. 

Plaintiff further alleges that each of the alleged 
causes of action set forth im said counterclaims 
is barred by the provisions of the California Code 
of Civil Procedure section 339, subdivision 1. in 
that each of said causes of action accrued more 
than two years next preceding defendant’s filing 
of said counterclaims and next preceding the com- 
mencement of this action. 

Wherefore, plaintiff prays that defendant take 
nothing by reason of said counterclaims and that 
plaintiff have judgment as prayed in the complaint 
on file herein. 


/s/ PILLSBURY, MADISON & 
SUTRO, 

/s/ EUGENE D. BENNETT, 

/3/ MAURICE D. L. FULLER, 

/s/ WALLACE L. KAAPCKE. [79] 
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It is hereby stipulated by defendant that the fore- 
going amendment to plaintiff’s reply may be filed 
without the necessity of plaintiff’s making a mo- 
tion for leave of court to file the same. This stipu- 
lation shall not, however, be deemed an admission 
of the validity of any of the defenses asserted in 
the said amendment, and shall be without prejudice 
to any rights of defendant in respect thereto. 


/s/ CLAUDE N. ROSENBERG, 
/s/ BACIGALUPI, ELKUS & 
SALINGER. 


Said amendment may be filed. 


MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Oct. 2, 1947. [80] 


[‘Pitle of District Court and Cause. | 


STIPULATION FOR COMPROMISE AND DIS- 
MISSAL OF DEFENDANT’S FIRST COUN- 
TERCLAIM 


Whereas by its first counterclaim in the above- 
entitled action, Defendant seeks to recover from 
Plaintiff the sum of Two Thousand One Hundred 
Sixty-five Dollars and Ten Cents ($2,165.10) for 
alleged unauthorized deductions from the price of 
gypsum sold by Defendant to Plaintiff, which de- 
ductions were made and taken by Plaintiff during 
the period between December 31, 1940, and Octo- 
ber 31, 1946; and 
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Whereas, Plaintiff admits being indebted to De- 
fendant in the sum of Five Hundred Thirty-nine 
Dollars and Twenty-four Cents ($539.24) for er- 
roneous deductions taken by Plaintiff during said 
period, which Plaintiff claims resulted through in- 
advertence, but contends that all other deductions 
taken by Plaintiff during said period were justi- 
fied by and in accordance with the provisions of 
paragraph 5 of that certain contract between Plain- 
tiff and Defendant dated January 29, 1937, which 
contract is the subject of the above suit; and 

Whereas, during the course of the trial of the 
above-entitled action, Plaintiff and Defendant 
agreed that they would compromise the aforemen- 
tioned claim and relieve the Court of the neces- 
sity of determining and rendering judgment upon 
Defendant’s first counterclaim. 

Now, Therefore, it is hereby stipulated and agreed 
by and between the Plaintiff and Defendant above 
named, through their respective counsel, as fol- 
lows: 

1. Concurrently herewith Plaintiff has paid unto 
Defendant the sum of One Thousand Three Hun- 
dred Twenty-nine Dollars and Highty-three Cents 
($1,329.83), and said sum has been received and 
accepted by Defendant, in full [89] settlement and 
satisfaction of the claim of $2,165.10 asserted by 
Defendant in Defendant’s said first counterclaim. 

2. In consideration of the payment of said sum 
by Plaintiff to Defendant, Plaintiff and Defend- 
ant do jointly stipulate that said first counterclaim 
may be and it is hereby dismissed. 

3. The compromise of said first counterclaim 
as herein provided for shall be without prejudice 
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te any claims, demands or contentions of either 
party hereto in the above action, other than the 
specific money claim in the sum of $2,165.10 as- 
serted by Defendant in said first counterclaim, and 
shall likewise be without prejudice to any claim 
which Defendant now has or hereafter may have 
against Plaintiff on account of any deductions taken 
by Plaintiff subsequent to October 31, 1946. It is 
hereby expressly stipulated and agreed between the 
parties that nothing herein contained is intended 
or to be construed as a determination of the con- 
troversy existing between the parties with respect 
to the intent and interpretation of paragraph 5 
of said agreement. 


Dated this 10th day of February, 1948. 


PILLSBURY, MADISON & 
SUTRO, 
Attorneys for Plaintiff. 
BACIGALUPI, ELKUS & 
SALINGER, 
Attorneys for Defendant. 


[indorsed]: Filed Feb. 17, 1948. [90] 


[Title of District Court and Cause. ] 
ORDER FOR ENTRY OF JUDGMENT 


The above-entitled cause having been heretofore 
submitted and being now fully considered, it is by 
the Court 

Ordered that there be entered herein, upon find- 
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ings of fact and conclusions of law, judgment de- 
elaring the rights and liabilities of the parties 
hereto as follows: 

1. Said contract dated January 29, 1937, is a 
valid contract. 

2. The term ‘‘cost of production’? as used in 
Paragraph (6) of said contract is not limited to 
‘factual’”’ or ‘‘direct’’ costs. 

3. Defendant’s cost of producing gypsum as 
determined [91] by defendant from time to time 
and the resultant increases in price established by 
defendant as alleged in plaintiff’s complaint have 
been in accordance with the terms and provisions 
of said agreement. 

4. Plaintiff’s rights of refusal under Paragraph 
(3) of said contract are separate and distinct. 

5. The right of deduction for failure of the 
geypsum to conform to the required specifications, 
permitted by Paragraph (5) of said contract, does 
not permit fractional deductions for fractional per- 
centages. 

6. The respective parties will pay their own 
costs. 


Dated: March 30th, 1948. 


MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Mar. 30, 1948. [92] 
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[Title of District Court and Cause. | 


STIPULATION AND ORDER RE PAYMENTS 
UNDER CONTRACT AND RE STAY OF 
JUDGMENT 


Whereas by its judgment herein the above-en- 
titled court has determined, among other things, 
that the price of [140] gypsum under the contract 
between the parties hereto dated January 29, 1937, 
is $3.76 per ton for the period from September 4, 
1946, to and including November 12, 1946, and is 
$4.36 per ton for the period from and after No- 
vember 13, 1946; and plaintiff is required by said 
judgment hereafter to pay defendant $4.36 per ton 
for gypsum sold and delivered under said contract; 
and 

Whereas plaintiff has paid for gypsum sold and 
delivered under said contract during the period 
from and including February 1, 1947, to and includ- 
ing March 31, 1948, in the manner provided in this 
court’s order of March 14, 1947, as amended Sep- 
tember 19, 1947, depositing a portion of each 
monthly payment in court in accordance with said 
order; and defendant has moved for the termina- 
tion of said order and the disbursement to it of 
the sum heretofore paid imto court thereunder; 
and 

Whereas plaintiff desires to take an appeal herein 
and to have a stay pending its appeal, and this 
stipulation is intended to operate as a stay and 
supersedeas upon said appeal in lieu of continued 
deposits in court and retention by the court of the 
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sums on deposit and in lieu of plaintiff’s giving a 
supersedeas bond; 

Now, Therefore, it is hereby stipulated between 
the parties hereto that: 

1. The sums heretofore paid into court by plain- 
tiff under the order of the above-entitled court 
dated March 14, 1947, as amended September 19, 
1947, which sums now total $37,603.61 and relate 
to gypsum sold and delivered by defendant to plain- 
tiff under the contract of January 29, 1937, for the 
period from and including February 1, 1947, to 
and including March 31, 1948, shall be immedi- 
ately paid over to defendant by the clerk. [141] 

2. As to all payments for gypsum sold and deliv- 
ered by defendant to plaintiff under said contract 
subsequent to March 31, 1948, said order is termi- 
nated, and plaintiff shall pay directly to defendant 
the full price claimed by defendant to be payable 
for such gypsum, to wit, 4.36 per ton less deductions 
under paragraph (5) of said contract. 

3. Plaintiff shall pay to defendant the sum of 
$68.12 deducted by it, due to the inclusion of frac- 
tions of a per cent of deficiency in gypsum content 
in calculating deductions under paragraph (5) of 
sald contract, from the price of gypsum sold and 
delivered under said contract for the period from 
November 1, 1946, to and including March 31, 1948. 
As to all gypsum sold and delivered under said con- 
tract subsequent to March 31, 1948, plaintiff shall 
pay therefor without any such deductions on account 
of fractions, but plaintiff shall accompany its monthly 
payment for gypsum with a statement of the amount 
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of any deduction claimed on account of such frac- 
tions. 

4. The payment to defendant of the sums now on 
deposit pursuant to paragraph 1 hereof, and pay- 
ments by plaintiff to defendant under paragraphs 2 
and 3 thereof shall be without prejudice to any of 
plaintiff’s rights under said contract or to any of 
its rights in the above-entitled cause, including its 
rights on appeal, and it shall not be deemed that 
any such right has been waived by plaintiff by rea- 
son of such payments. 

>. If it is ultimately determined by final judg- 
ment herein (not subject to further review or the 
time for further review having expired) that any 
lower prices were or are payable by plaintiff to de- 
fendant than $3.76 per ton for gypsum sold and 
delivered from September 4, 1946, to and including 
November 12, 1946, or $4.36 per ton for gypsum sold 
and delivered from and [142] after November 13, 
1946, then defendant shall refund to plaintiff the 
amounts plaintiff shall have paid to defendant in 
excess of the price or prices so determined to be 
payable. If it is so determined that plaintiff is en- 
titled to include fractions of a per cent of deficiency 
in gypsum content in calculating deductions under 
paragraph (5) of said contract, the said $68.12 
paid by plaintiff shall also be refunded by defend- 
ant to plaintiff, together with any further refund 
to which plaintiff may be entitled on account of 
fractional percentage deductions not taken by plain- 
tiff on shipments of gypsum subsequent to March 
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31, 1948. In this regard, plaintiff recognizes that 
defendant contends that none of the gypsum so 
shipped between November 1, 1946, to and includ- 
ing March 31, 1948, was below 95.51 per cent in 
gypsum content, and the parties mutually recognize 
that a dispute may arise between them with refer- 
ence to the proper chemical analysis of gypsum 
sold and delivered under said contract subsequent 
to March 31, 1948. Accordingly, it is mutually stip- 
ulated and agreed that nothing herein contained 
shall operate as a waiver of such contention by 
defendant, nor to the prejudice of the position of 
either party in connection with any such dispute 
as may arise. 

6. If at any time before such final determination 
of this cause defendant claims any further in- 
crease in the price of gypsum under said contract, 
the amount thereof may be paid to defendant until 
such determination, without prejudice to or wasver 
of plaintiff’s right to contend that said increased 
payments or any part thereof are contrary to the 
contract and to sue to recover the same or other- 
wise have their validity determined. 


7. Plaintiff shall not be required to give any 
bond for costs on appeal. 


8. Nothing in this stipulation contained, nor 
anything [143] done pursuant thereto, shall oper- 
ate to the prejudice of the rights of either party 
under said contract or in the above-entitled cause, 
including rights on appeal, and it shall not be 
deemed that any such right has been waived by 
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either party because of anything contained in this 
stipulation, or done pursuant thereto. 


Dated: April 23d, 1948. 


/s/ PILLSBURY, MADISON & 
SUTRO, 
/s/ EUGENE D. BENNETT, 
/s/ MAURICE D. L. FULLER, 
/s/ WALLACE L. KAAPCKE, 
Attorneys for Plaintiff. 
/s/ YADINI ‘BACIGALUPI, 
/s/ CLAUDE N. ROSENBERG, 
/3/ BACIGALUPI, ELKUS & 
SALINGER, 
Attorneys for Defendant. 


It is so Ordered this 26th day of April, 1948. 
/s/ MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Apr. 26, 1948. [144] 


[Title of District Court and Cause. | 
FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled cause came on regularly for 
trial before the above-entitled Court sitting without 
a jury, and evidence both oral and documentary 
having been introduced, and the parties having stip- 
ulated to certain matters, and the cause having been 
submitted for decision, the Court finds the facts and 
states the conclusions of law, as follows: 
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1. That the allegations of paragraphs 1, 2, 3 and 
4 of Plaintiff’s complaint herein are true. [145] 

2. That defendant commenced the production of 
gypsum at Newark, California, in November, 1937, 
and ever since, (except for occasional and brief tem- 
porary periods), has been and still is there produc- 
ing gypsum and various other products. That the 
plant in which said gypsum is produced was con- 
structed between January 29, 1937, and November, 
1937. 

The Court makes no finding as to whether or not 
gypsum, as produced by defendant at its Newark, 
California, plant, is a by-product for the purposes 
of this action, for the reason that the Court finds 
as a fact that in determining the cost of production 
of a by-product which requries an independent 
physical plant, and independent labor to be per- 
formed upon it, in order to convert it into a mar- 
ketable product, as does the gypsum produced by 
defendant at its Newark, California, plant, good 
accounting practice requires the inclusion of ‘‘ove1- 
head expense’ and ‘‘indirect charges,’’ as said 
terms are hereinafter used. 

3. That the price and quantity of gypsum sold 
and to be sold pursuant to said contract are set 
forth in said contract with sufficient definiteness 
and certainty to be valid and enforceable. It 1s un- 
true that the provisions of said contract, or any of 
them, relating to the price and/or quantity of gyp- 
sum sold thereunder, are vague and/or uncertain 
and/or indefinite. 
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4. That it is untrue that said contract is lack- 
ing in consideration and/or mutuality and/or is not 
a valid contract. 

5. That itis untrue that any of the gypsum pur- 
chased by plaintiff from defendant pursuant to said 
contract was resold by plaintiff for chemical, or 
pharmaceutical, or scientific purposes. 

6. That it is untrue that plaintiff has been guilty 
of any breach of said contract which entitles de- 
fendant to rescind and/or terminate said contract, 
or that plaintiff has been [146] guilty of any con- 
duct by which plaintiff became estopped to raise or 
by which plaintiff waived any objection to defend- 
ant’s interpretation of paragraph (6) of said con- 
tract and/or to any determination by defendant 
of its cost of production of gypsum thereunder; 
that it is untrue that plaintiff has been guilty of 
any conduct amounting to or resulting in laches. 

7. That a controversy has existed and does now 
exist between plaintiff and defendant as to the pro- 
visions of the aforementioned contract and the 
rights and obligations of the parties thereunder as 
follows: 

(a) As to the meaning of paragraph (6) of said 
contract, including the meaning of the terms ‘‘cost 
of production,’’ ‘‘cost of manufacture,’’ and ‘‘in an 
amount not to exceed the actual advace in Califor- 
nia’s (defendant’s) cost of manufacture’’ as said 
terms are used therein. 

(b) <As to whether or not defendant’s cost of 
production of gypsum, as determined by defendant 
from time to time as hereinafter set forth, was cor- 
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rect and made in accordance with the provisions 
of said contract. 

(c) As to the meaning of paragraph (5) of said 
contract, and specifically whether or not, in the 
event that the gypsum content falls below 95.51%, 
plaintiff is entitled to deduct from the contract 
price of said gypsum at the rate of 10¢ or a frac- 
tional part thereof for each per cent or fractional 
per cent that the gypsum content falls below 
97.51%, or whether, in such event, plaintiff is enti- 
tled only to an allowance of 10¢ per ton for each 
full per cent, to the exclusion of fractional per 
cents, that the gypsum content falls below 97.51%. 

(d) As to the proper method to be employed 
to determine the conformity or non-conformity of 
gypsum to the chemical analysis and specifications 
referred to in paragraph (5) of said contract. [147] 

(e) As to whether or not plaintiff’s right to re- 
fuse to purchase and accept in excess of 2,000 tons 
of gypsum in any one month as provided in para- 
graph (3) of said contract is separate and distinct 
from plaintiff’s right to refuse to purchase in ex- 
cess of 20,000 tons of said gypsum in any one c¢al- 
endar year as in said paragraph (3) provided. 

S. That it is untrue that defendant has erro- 
neously construed the term ‘‘cost of production”’ as 
used in paragraph (6) of said contract and/or 
continues to do so, and/or that defendant has er- 
roneously and/or through the use of improper ac- 
counting and/or other methods determined its cost 
of production of gypsum. In this regard, the Court 
finds that defendant’s cost of producing gypsum as 
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determined by defendant from time to time and the 
resultant increases in price established by defend- 
ant as hereinafter mentioned, have been in accord- 
ance with the terms and provisions of said contract. 

9. hat the@iemas “cost of production’ and 
‘‘cost of manufacture’ as used in paragraph (6) 
of said contract are, and were intended by the con- 
tracting parties at the time of the execution thereof 
to be, synonymous; that such terms are not and were 
not intended by the contracting parties, o1 either 
of them, at the time of execution of said contract, 
to be limited or restricted to ‘‘actual’’ or ‘‘direct’’ 
costs. Said terms ‘‘cost or production’’ and ‘‘cost 
of manufacture” include, and were intended by the 
contracting parties at the time of execution of said 
contract to include, overhead expense and indirect 
charges which cannot be directly charged to or 
against each of the various products produced by 
defendant at its Newark, California, plant; and 
which must, therefore, be allocated to or appor- 
tioned among such products on some reasonable 
basis; that in determining its cost of production 
of gypsum from time to time defendant has fairly 
and reasonably allocated overhead expense and indi- 
vect [148] charges thereto. 

10. That in August, 1941, defendant notified 
plaintiff that effective October 5, 1941, the price 
of gypsum to be sold and delivered by defendant 
to plaintiff pursuant to said contract would be in- 
creased under paragraph (6) of said contract to 
$2.98 per ton by reason of the fact that defendant’s 
cost of production of gypsum during the 12-month 
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period from July 1, 1940, to June 30, 1941, had in- 
creased 18¢ per ton over defendant’s cost of pro- 
duction of gypsum during the 12-month period from 
July 1, 1939, to June 30, 1940; that plaintiff paid 
defendant at the rate of $2.98 per ton for all gyp- 
sum delivered to plaintiff by defendant pursuant 
to said contract for the period from October 5, 
1941, to September 4, 1946; that defendant’s cost 
of production of gypsum, as determined by defend- 
ant, was $1.66 per ton during the 12-month period 
from July 1, 1939, to June 30, 1940, and was $1.84 
per ton during the 12-month period from July 1, 
1940, to June 30, 1941, and that the said respective 
costs of production, and the resultant price of $2.98 
per ton hereinbefore mentioned, were determined 
and established by defendant in accordance with 
the terms and provisions of said contract. 

11. That on or about January 14, 1944, defend- 
ant notified plaintiff that effective March 15, 1944, 
the price of gypsum to be sold and delivered by 
defendant to plaintiff pursuant to said contract 
would be increased under paragraph (6) of said 
contract to $3.76 per ton by reason of the fact that 
defendant’s cost of production of gypsum during 
the 12-month period from January 1, 1943, to De- 
cember 31, 1943, had increased 78¢ per ton over 
defendant’s cost of production of gypsum during 
the 12-month period from January 1, 1942, to De- 
ecember 31, 1942. 

That defendant’s cost of production of gypsum, 
as determined by defendant, was $1.93 per ton dur- 
ing the 12-month [149] period from January 1, 
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1942, to December 31, 1942, and was $2.71 per 
ton during the 12-month period from January 1, 
1943, to December 31, 1948, and that said respective 
costs of production, and the resultant price of 
$3.76 per ton hereinbefore mentioned, were deter- 
mined and established by defendant in accordance 
with the terms and provisions of said contract; that 
by reason of restrictions imposed by regulation of 
the Office of Price Administration, defendant was 
prohibited from charging or receiving the price of 
$3.76 per ton, or any price in excess of $2.98 per 
ton, from March 15, 1944, to September 4, 1946; 
that plaintiff protested said price of $3.76 per ton 
claimed by defendant, on the ground that said in- 
crease of 78c¢ per ton exceeded the actual increase 
in defendant’s cost of production, and under such 
protest paid defendant at the rate of $3.76 per ton 
for 5,091.01 tons of gypsum delivered by defend- 
ant to plaintiff pursuant to said contract subse- 
quent to September 4, 1946, and up to and includ- 
ing November 12, 1946; that it is untrue that said 
payments or any of them so made were in excess of 
the price properly chargeable by defendant under 
said contract, by not less than 49¢ or any other 
amount per ton, or at all, and/or in a total sum of 
not less than $2,494.59, or any other sum, or at 
all; that plaintiff has at all times been willing to 
pay 29c of the said increase of 78c per ton claimed 
by defendant. 

12. That on or about September 13, 1946, de- 
fendant notified plaintiff that, effective November 
13, 1946, the price of gypsum to be sold and deliy- 
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ered by defendant to plaintiff pursuant to said con- 
tract would be increased under paragraph (6) of 
said contract to $4.48 per ton by reason of the fact 
that defendant’s cost of production of gypsum dur- 
ing the 12-month period from July 1, 1945, to June 
30, 1946, had increased 72¢ per ton over defend- 
ant’s cost of production of gypsum during the [150] 
preceding 12-month period from July 1, 1944, to 
June 30, 1945; that plaintiff protested said increase 
to $4.48 per ton claimed by defendant, on the ground 
that said increase of 72c¢ per ton exceeded the actual 
increase in defendant’s cost of production, and 
under such protest plaintiff paid to defendant at 
the rate of $4.48 per ton for 7,199.31 tons of 
gypsum delivered by defendant to plaintiff pur- 
suant to said contract for the period from and 
including November 13, 1946, to and including 
January 31, 1947; that subsequent to the commence- 
ment of this action, defendant notified plaintiff 
that defendant had been in error in stating and 
determining that its cost of production of gypsum 
during the 12-month period from July 1, 1945, to 
June 30, 1946, had increased 72¢ per ton, and that 
in fact defendant’s cost of production of gypsum 
during said period had increased only 60¢ per ton, 
and there was thereupon refunded and paid back 
to plaintiff 12¢ per ton for all gypsum theretofore 
paid for by plaintiff at the rate of of $4.48 per ton, 
and defendant thereupon reduced the price of $4.48 
per ton, heremabove referred to, to $4.36 per ton, 
effective as of November 13, 1946; that defendant’s 
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cost of production of gypsum as determined by de- 
fendant was $2.52 per ton during the 12-month pe- 
riod from July 1, 1944, to June 30, 1945, and was 
$3.12 per ton during the 12-month period from 
July 1, 1945, to June 30, 1946, and that the said re- 
spective costs of production, and the resultant price 
of $4.36 per ton hereinabove mentioned, were de- 
termined and established by defendant in accord- 
ance with the terms and provisions of said contract ; 
that it is not true that the payments, or any of 
them, so made by plaintiff to defendant at the rate 
of $4.36 per ton were in excess of the price prop- 
erly chargeable by defendant under said contract 
by not less than 96¢ or any other amount per ton, 
or at all, and/or in the total sum of not less than 
$6,911.34, or any other sum, or at all; that plamtitt 
has at all times been willing to pay 25c¢ of said 
increase of 60c [151] per ton claimed by defendant. 

For the period from February 1, 1947, to the date 
hereof, plaintiff has paid defendant at the rate of 
3.02 per ton for all gypsum delivered under said 
contract and has deposited and paid the further 
sum of $.84 per ton into court, pursuant to the 
order of the above-entitled court for such deposit, 
dated March 14, 1947, as amended September 19, 
1947. 

13. That it is untrue that in violation of said 
contract or otherwise or at all, defendant has re- 
fused plaintiff access to defendant’s books of ac- 
count and/or records showing defendant’s cost of 
producing gypsum, except that defendant has de- 
nied plaintiff access to certain portions of and en- 
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tries in defendant’s books of account and records 
which contain detailed information of a confidential 
and secretive nature, and as to those portions and 
entries defendant offered to plaintiff to permit a 
reputable, disinterested, independent Certified Pub- 
lic Accountant to inspect said entries and records 
to ascertain the ultimate facts therein set forth, 
divorced from the details of a confidential and se- 
cretive nature relating to the production of prod- 
ucts other than gypsum, and to permit such Ac- 
countant to convey to plaintiff any and all ultimate 
information therein contained pertaining to defend- 
ant’s cost of producing gypsum; that plaintiff has 
failed to avail itself or to take advantage of such 
proposal. 

14. That from time to time plaintiff has made 
deductions from the price of gypsum sold to plain- 
tiff under said contract on the ground that such 
deductions were justified under the provisions of 
paragraph (5) of said contract, and defendant has 
asserted that of the deductions so taken by plaintiff 
$2,165.10 were erroneous, unauthorized and con- 
trary to the provisions of said paragraph (5); that 
by stipulation of the parties [152] filed herein on 
February 17, 1948, these contlicting claims and con- 
tentions were complomised and defendant did dis- 
miss its First Counterclaim in the above-entitled 
cause. Tor that reason the Court makes no find- 
ing as to the propriety or impropriety of the de- 
ductions so taken by plaintiff. 

15. That the allegations of paragraph 2 of 
plaintiff’s third cause of action are true; that plain- 
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tiff’s rights of refusal under paragraph (3) of 
said contract are separate and distinct, so that if 
plaintiff does not elect to refuse to purchase and 
accept in excess of 20,000 tons in any one calendar 
year, plaintiff may nevertheless refuse to purchase 
and accept in excess of 2,000 tons in any one month 
during such year; that in the latter event subject 
to defendant’s right to sell the amount so refused 
for any purpose whatsoever, as in the third para- 
graph of said paragraph (3) provided, plaintiff re- 
mains obligated to purchase and accept from de- 
fendant the total amount of gypsum produced by 
defendant during such year, exclusive of quantities 
retained by defendant for chemical, pharmaceutical 
or scientific purposes as in paragraph (1) of said 
agreement provided, it being incumbent upon plain- 
tiff, in such event, to designate during such year 
the month or months during such year when plaintut 
will purchase and accept the gypsum so refused, 1f 
not sold by defendant. 

lo. That the gypsum which is the subject of 
said contract is fungible in nature; that at all 
times since said contract has been in effect the 
gypsum purchased by plaintiff has been delivered 
by defendant in bulk and has been stored in bulk 
by plaintiff from time to time in varyimg quanti- 
ties up to 500 tons; that said contract provides for 
the sale of said gypsum from defendant to plain- 
tiff f.o.b. Newark, California; that for the pur- 
pose of determining the conformity or non-con- 
formity of gypsum so delivered to the specitica- 
tions provided in paragraph [153] (5) of said con- 
tract, such gypsum should, in accordance with the 
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provisions of said contract, be analyzed from sam- 
ples taken at the point of delivery and as of the 
condition of such gypsum at such point; that for 
the purpose of such analysis a composite sample of 
each shipment of gypsum made by defendant to 
plaintiff affords a fair and proper criterion of the 
gypsum delivered by defendant puxsuant to said 
contract, and such method of sampling and analysis 
is in accordance with the terms and provisions of 
said contract; that the aggregate quantity of gyp- 
sum slipped by defendant from its Newark, Cal- 
fornia, plant, to plaintiff in the course of a 24-hour 
day shall constitute a ‘‘shipment’’ of such term is 
used hereinabove in this paragraph. 

17. That the language of paragraph (5) of said 
contract means, and was intended by the contract- 
ing parties at the time of execution to mean, that 
in the event that the gypsum content falls below 
95.51% plaintiff is entitled to deduct from the 
contract price of such gypsum the amount of 10¢ 
per ton for each full per cent, to the exclusion of 
fractional per cents, that the gypsum content falls 
below 97.51%, and plaintiff is not entitled to frac- 
tional deductions for practional percentages. 

18. That each of the counts alleged in plaintift’s 
complaint states a cause of action upon which de- 
claratory relief may be granted. 

19. That the cause of action alleged in the First 
Count of plaintiff’s complaint herein is not barred 
by the provisions of Section 343 or Section 337, 
subdivision (1) of the Code of Civil Procedure of 
the State of California. 
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20. That upon motion of plaintiff duly made 
pursuant to Rule 67 of the Federal Rules of Pro- 
cedure the Court, by order dated March 14, 1947, 
ordered that until further order of the Court plain- 
tiff deposit with the Court the sum of 96¢ per ton 
[154] for all gypsum sold and delivered after Jan- 
uary 31, 1947, by defendant to plaintiff under the 
said contract, such amount of 96c¢ per ton being 
the difference between the $4.48 per ton price of 
gypsum then claimed by defendant under said con- 
tract and the price of $3.52 per ton which plain- 
tiff was and is willing to pay to defendant under 
the terms and provisions of said contract for the 
period commencing November 138, 1946; that by 
order of the above-entitled Court dated September 
19, 1947, there was refunded to plaintiff out of 
the sums theretofore deposited by plaintiff in court, 
pursuant to said order of March 14, 1947, an 
amount equal to 12¢ per ton on all gypsum delivered 
by defendant to plaintiff pursuant to said contract 
from February 1, 1947, to September 1, 1947, and 
paid for by plamtiff, through deposits in Court as 
aforesaid and payments directly to defendant, at 
the rate of $4.48 per ton, and said order of Septem- 
ber 19, 1947, further provided that the amount to 
be deposited in Court by plaintiff for all gypsum 
sold and delivered by defendant to plaintiff pussu- 
ant to said contract from and after September 1, 
1947, was reduced from 96¢ per ton, as provided 
in said order of March 14, 1947, to 84c¢ per ton. 
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CONCLUSIONS OF LAW 


1. That the said contract dated January 29, 1937, 
between plaintiff and defendant is a valid and sub- 
sisting contract. 

2. That the terms ‘cost of production” and 
‘cost of manufacture’’ as used im paragraph (6) 
of said contract are synonymous and are not lm- 
ited to ‘‘actual’’ ox ‘‘direct’’ costs; that said terms 
‘cost of production’? and ‘‘cost of manufacture” 
include overhead expense and indirect charges 
which cannot be [155] directly charged to or against 
each of the various products produced by defend- 
ant at its Newark, California, plant, and which 
must, therefore, be allocated to or apportioned 
among such products on some reasonable basis. 

3. That defendant’s cost of production of gyp- 
sum as determined by defendant from time to time 
and the resultant increases in price established by 
defendant from time to time have been in accord- 
ance with the terms and provisions of said contract. 

4. hat plaintiff’s rights of refusal under para- 
graph (8) of said contract are separate and distinct, 
so that if plaintiff does not elect to refuse to pur- 
chase and accept in excess of 20,000 tons in any one 
calendar year, plaintiff may nevertheless refuse to 
purchase and accept in excess of 2,000 tons in any 
one month during such year; that in the latter event, 
subject to defendant’s mght to sell the amount so 
yefused for any purpose whatsoever, as in the third 
paragraph of said paragraph (3) provided. plain- 
tiff remains obligated to purchase and accept from 
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defendant the total amount of gypsum produced by 
defendant during such year, exclusive of quanti- 
ties retained by defendant for chemical, pharmaceu- 
tical ox scientific purposes as in paragraph (1) of 
said agreement provided, it being incumbent upon 
plaintiff, in such event, to designate during such 
year the month or months during such year when 
plaintiff will purchase and accept the gypsum so 
refused, if not sold by defendant. 

>. That for the purpose of determining the con- 
formity or non-conformity to the requirements of 
paragraph (5) of said contract of gypsum sold and 
delivered by defendant to plaintiff pursuant to 
said contract such gypsum should, in accordance 
with the provisions of said contract, be analyzed 
from samples taken at the plant of defendant at 
Newark, California, and as of the condition of such 
gypsum at that point, [156] and for the purpose 
of such analysis a composite sample of each ship- 
nent of gypsum made by defendant to plaintiff 
affords a fair and proper criterion of the gypsum 
delivered by defendant pursuant to said contract, 
and such method of sampling and analysis is in ac- 
cordance with the terms and provisions of said con- 
tract; that the aggregate quantity of gypsum 
shipped by defendant from its Newark, California, 
plant to plaintiff in the course of a 24-hour day 
shall constitute a ‘‘shipment’’ as such term is used 
hereimabove in this paragraph. 

6. That the provisions of paragraph (5) of said 
contract mean that in the event that the gypsum 
coutent of gypsum sold and delivered by defendant 
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to plaintiff, pursuant to said contract, and deter- 
mined as in the preceding paragraph hereof pro- 
vided, falls below 95.51%, plaintiff is entitled to de- 
duct from the contract price of such gypsum the 
amount of 10¢ per ton for each full per cent, to 
the exclusion of fractional per cents that the gyp- 
sum content falls below 97.51%, and plaintiff is not 
entitled to fractional deductions for fractional per- 
centages. 

7. That defendant’s First Counterclaim, Second 
Counterclaim and Third Counterclaim be dismissed. 

8. That plaintiff is not entitled to judgment 
against defendant for the sum of $9,405.93, or any 
other sum. 

9. That the respective parties shall pay their 
own costs. 

It Is So Ordered and judgment shall be entered 
accordingly. 


Dated this 26th day of April, 1948. 


/s/ MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Apr. 26, 1948. [157] 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia 

No. 26,934-R 


PACIFIC PORTLAND CEMENT COMPANY, a 
California Corporation, 
Plaintiff, 
VS. 
WESTVACO CHLORINE PRODUCTS CORPO- 
RATION, a Corporation, 
Defendant. 


JUDGMENT 


The above-entitled cause came on regularly for 
trial before the Court sitting without a jury, and 
evidence both oral and documentary having been in- 
troduced, and the parties having stipulated to cer- 
tain matters, and the case having been briefed 
and orally argued, and the cause submitted to the 
Court for decision, and the Court having hereto- 
fore made and caused to be filed heerin its Find- 
ings of Fact and Conclusions of Law, and being 
fully advised, [158] 

It Is Ordered, Adjudged and Decreed as Follows: 

1. That that certain contract dated January 29, 
1937, between plaintiff and defendant, a copy of 
which is attached to plaintift’s complaint herein as 
Exhibit “A” thereof, is a valid and subsisting con- 
act. 

2. ‘That the term ‘‘cost of production”’ and ‘‘cost 
of manufacture’ as used in paragraph (6) of said 
contract are synonymous and are not limited to 
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‘factual’ or ‘“‘direct’’ costs; that said terms ‘‘cost 
of production’? and ‘“‘cost of manufacture” in- 
clude overhead expense and indirect charges which 
cannot be directly charged to or against each of 
the various products produced by defendant at its 
Newark, California, plant, and which must, there- 
fore, be allocated to or apportioned among such 
products on some reasonable basis. 

3. That defendant’s cost of production of gyp- 
sum as determined by defendant from time to time 
and the resultant increases in price established by 
defendant from time to time have been in accord- 
ance with the terms and provisions of said contract, 
and such costs so determined by defendant and the 
resultant prices to which defendant became entitled 
were as follows: 


Cost of 
Period Production 
Fromulyaeieeesoeto June 30, 140 $1.66 per ton 
From July elo 20) to June 30, 194)... ae 1.84 per ton 
Brom Janie to Dec. 31, 1942. ee ee 1.93 per ton 
From Janae ileoaomto Dec. 31, 1943. a 2.71 per ton 
From July 1919445 to June 30, 1045222 2.52 per ton 
From July @igleto, to June 30, 10162 ee 3.12 per ton 
Period Price 
From Oct. 5, 1941, to Sept. 4, 1946.......0022 $2.98 per ton 
From Sept. 4, 1946, to Nov. 13, 1946...............-0-s-0- 3.76 per ton 
From Nov. jqmltGr-..................:0 2 4.36 per ton 


4. That plaintiff’s rights of refusal under para- 
eraph (3) of said contract are separate and dis- 
tinct, so that if plaintiff does not elect to refuse 
to purchase and accept in [159] excess of 20,000 
tons in any one calendar year, plaintiff may never- 
theless refuse to purchase and accept in excess of 
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2,000 tons in any one month during such year; that 
in the latter event, subject to defendant’s right to 
sell the amount so refused for any purpose whatso- 
ever, as in the third paragraph of said paragraph 
(3) provided, plaintiff remains obligated to pur- 
chase and accept from defendant the total amount 
of gypsum produced by defendant during such 
year, exclusive of quantities retained by defendant 
for chemical, pharmaceutical or scientific purposes 
as in paragraph (1) of said agreement provided, 
it being incumbent upon plaintiff, in such event, to 
designate during such year the month or months 
during such year when plaintiff will purchase and 
accept the gypsum so refused, if not sold by de- 
fendant. 

5. That for the purpose of determining the con- 
formity or non-conformity to the requirements of 
paragraph (5) of said contract of gypsum sold and 
delivered by defendant to plaintiff pursuant to said 
contract such gypsum should, in accordance with 
the provisions of said contract, be analyzed from 
samples taken at the plant of defendant at New- 
ark, California, and as of the condition of such 
gypsum at that point, and for the purpose of such 
analysis a composite sample of each shipment of 
gypsum made by defendant to plaintiff affords a 
fair and proper criterion of the gypsum delivered 
by defendant pursuant to said contract, and such 
method of sampling and analysis is in accordance 
with the terms and provisions of said contract; 
that the aggregate quantity of gypsum shipped by 
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defendant from its Newark, California, plant, to 
plaintiff in the course of a 24-hour day shall con- 
stitute a ‘‘shipment’’ as such term is used herein- 
above in this paragraph. 

6. That the provisions of paragraph (5) of said 
contract mean that in the event that the gypsum 
content of gypsum [160] sold and delivered by de- 
fendant to plaintiff, pursuant to said contract, and 
determined as in the preceding paragraph hereof 
provided, falls below 95.51%, plaintiff 1s entitled to 
deduct from the contract price of such gypsum the 
amount of 10¢ per ton for each full per cent, to the 
exclusion of fractional per cents, that the gypsum 
content falls below 97.51%, and plaintiff 1s not enti- 
tled to fractional deductions for fractional percent- 
ages. 

7. That defendant’s First Counterclaim, Second 
Counterclaim and Third Counterclaim be dismissed. 

8. That plaintiff is not entitled to judgment 
against defendant for the sum of $9,405.93, or any 
other sum. 

9. That the respective parties shall pay their 
own costs. 

Done in open court this 26th day of April, 1948. 


/s/ MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Apr. 26, 1948. [161] 
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Action for declaration of rights under a certain 
contract. Judgment as heretofore entered. 
Pillsbury, Madison & Sutro, Eugene D. Bennett, 
Maurice D. L. Fuller ,and Wallace L. Kaapcke, all 
of San Francisco, California, attorneys for plain- 
tiff. Tadini Bacigalupi, Claude N. Rosenberg, Baci- 
galupi, Elkus & Salinger, all of San Francisco, Cali- 
fornia, attorneys for defendant. 
MEMORANDUM OF OPINION 
Roche, D. J.: In this action for declaratorv relief 
the court is asked to construe a certain contract for 
the sale of [162] gypsum, with particular reference 
to Paragraphs (3), (5) and (6) thereof. Since para- 
graph (6)*, which contains the so-called ‘escalator 
price provision,’’ presents the major disagreement, 


“(6) In the event that California’s cost of pro- 
duction of gypsum for any twelve (12) months’ pe- 
riod during the term hereof shall increase five per 
cent (5%) above its average cost of production of 
gypsum for the preceding twelve (12) months’ pe- 
riod, then and in that event California shall have 
the right, upon giving sixty (60) days’ written no- 
tice to Pacific, to increase the price payable here- 
under for gypsum thereafter delivered hereunder 
in an amount not to exceed the actual advance in 
California’s cost of manufacture; provided that in 
n» event may more than one such increase be made 
in any one calendar year. 

California shall keep books of account and records 
showing its production cost of gypsum, and such 
books of account and records relating to the pro- 
duction cost of gypsum shall be open to inspection 
to Pacific at all reasonable times in order to enable 
Pacific to confirm the correctness of any advance in 
price permissible under this paragraph. 
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the court will devote the greater part of this discus- 
sion to that section of the contract. 

The basic controversy between the parties is in 
the construction of the term ‘‘cost of production”’ 
as used in Paragraph (6). Plaintiff contends that 
it includes only the direct costs attributable to the 
production of gypsum and that price increases based 
on indirect as well as direct costs are not author- 
ized by the contract. In this connection the com- 
plaint alleges, on information and belief, that certain 
payments, made under protest, were in excess of 
the price properly chargeable by the defendant 
under the contract. 

Defendant makes two contentions: First, that the 
term ‘‘cost of production’’ is so indefinite as to ren- 
der the contract void and second, in the event the 
court holds the contract valid, that the term should 
be construed to include not only direct costs but 
an allocation of indirect costs and general plant 
overhead. 

The first question for decision is the validity of the 
contract and to determine this the court will look not 
only to the face of the contract but also to all attend- 
ing circumstances, as disclosed hy the evidence. [163] 

The original contracting parties were plaintiff 
and California Chemical Company, defendant’s as- 
signor. The record discloses that in 1936 Califor- 
nia Chemical was contemplating building a sea 
water magnesia plant at Newark, California, lo- 
cated on San Francisco Bay, and expected to ex- 
tract gypsum and bromine as well as magesia. Be- 
cause of the proximity of plaintiff’s cement plant, 
California’s then president, Stanley H. Barrows, 


oe 
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approached James H. Colton, plaintiff’s vice-presi- 
dent, and suggested that plaintiff might be inter- 
ested in buying this contemplated output of gyp- 
sum. Colton was receptive and on June 5, 1936, 
Barrows wrote to Colton, outlining briefly a pro- 
posed basis for such an agreement. As thus out- 
lined the agreement would have covered other 
products besides gypsum and would have contained 
certain price protection clauses to guard against 
increases in labor, fuel and supplies, as well as a 
cancellation privilege on the part of California. 
Further informal negotiations followed the receipt 
of this letter and on September 18, 1936, Barrows 
sent Colton a draft of the proposed contract. This, 
too, covered several products and the price protec- 
tion clause was -again based on increase in direct 
costs and a right of cancellation was given to 
California. Colton refused the cancellation clause 
and insisted plaintiff alone be given such right. 
Barrows testified that this stand of plaintiff made 
it necessary for him to protect his company on the 
price and that he was no longer willing to limit 
cost to the items that had previously been enum- 
erated. Further negotiation followed. Rather than 
attempting to enumerate all the items that might go 
to make up cost, the parties finally agreed on the 
term ‘‘cost of production’”’ and that the cost ree- 
ords should be kept in accordance with proper and 
accepted accounting practice. 

The formal contract, covering gypsum only, was 
signed on January 29, 1937, and was to run until 
January 31, 1962, subject, however, to cancellation 
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by plaintiff at any time during the first two years, 
upon giving of written notice, and any time after 
the first two years upon giving of one year’s writ- 
ten notice. [164] Defendant Westvaco acquired 
California’s rights almost immediately. 

The record does not show what, if any, cost fig- 
ures were utilized in fixing the basic contract price 
of $2.80 per ton. Only a pilot plant was in opera- 
tion at that time, defendant’s commercial plant 
having been constructed later. Sale of the gypsum 
continued at the contract price until August 4, 1941, 
when defendant notified plaintiff that there had 
been an 18-cent-per-ton increase in cost of manufac- 
ture and that, in accordance with the provisions of 
Paragraph (6), the price would be increased to 
$2.98 a ton. The record shows that early in Octo- 
ber Colton and plaintiff’s then accountant, one Can- 
vin, visited defendant’s plant for a conference to 
determine whether the $2.98 price was justified. 
While Colton was being shown over the plant, Can- 
vin and defendant’s accountant went over the fig- 
ures. The following day defendant’s chief account- 
ant wrote plaintiff as follows: 


‘‘In accordance with request of yourself and 
J. H. Colton, while in conference with Mr. 
Wallace yesterday, we have analyzed gypsum 
production costs for the years ending June, 
1940, and June, 1941. We are attaching hereto 
a recapitulation of labor, material and power 
costs which accounts for 15c¢ per ton of the 18c 
per ton increase of which you have been pre- 
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viously notified, and which increase is effective 
October 5, 1941. 


‘If you desire further information in re the 
attached statement, or in connection with our 


basis of determining increase in cost, please 


call on the writer.’’ (Emphasis the court’s). 


Plaintiff paid the new price without protest and 
requested no further information. 

There was no further price raise until January, 
1944, when defendant notified plaintiff that there 
hed been an actual increase in cost of manufacture 
of 78 cents and that the price per ton was accord- 
ingly being raised to $3.76. Plaintiff replied with a 
request for a description of the accounting basis for 
each classification of cost and asked whether it had 
been consistently followed since the inception of 
the contract. Defendant stated that it had, and 
provided information showing an allocation of ¢en- 
eral plant overhead and indirect costs in addition 
to the direct costs of producing the gypsum. Plain- 
tiff objected to such allocation and the resultant 
controversy culminated in this litigation. [165] 
The situation was not changed by a third price in- 
crease to $4.62 per ton in November, 1946. 

‘his is a long-term contract in which each party 
sought to protect itself. Plaintiff secured the sole 
cancellation right. Without a price protection 
clause defendant might well find the contract ruin- 
ous. Bearing in mind the background of nego- 
tiations and Barrow’s testimony, uncontradicted by 
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Colton, that he was unwilling to relinquish his can- 
eellation right and at the same time limit his costs 
to those items directly chargeable to the eypsum 
production, it seems clear to the court that when 
the parties used the term ‘‘cost of production’’ they 
intended it to include all costs that might be shown 
by accepted accounting practice. The parties’ con- 
duct with reference to the first price raise supports 
this conelusion. It is difficult for the court to believe 
that plaintiff’s accountant in checking over defend- 
ant’s figures for the express purpose of determining 
whether a price increase was justified would ignore 
the fact that one-sixth of such increase resulted 
from an increase in indirect costs. 

The term ‘‘cost of production”’ is indefinite only 
in the sense that its determination must be had 
by reference to defendant’s accounting records. 
These, the contract provides and the evidence shows, 
are open to plaintiff. Applying the principle that 
‘“‘that is certain which may be made ecertain,’’ the 
court holds that the contract is not invalid for un- 
certainty. 

Much of the foregoing discussion 1s applicable 
to plaintiff’s contention that ‘‘cost of production”’ 
refers only to ‘‘actual’’ or ‘‘direct’’ costs. This 
contention is based largely on the contract designa- 
tion of gypsum as a ‘‘by-product,’’ plaintiff taking 
the position that proper accounting practice charges 
to a by-product only those cost items ineurred 
after its separation from the material of the main 
product. This position is not supported by the evi- 
dence, which shows that accepted accounting prac- 
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tice may charge to a by-product a proportionate 
share of indirect and overhead as well as the direct 
costs. Defendant has a uniform accounting system 
for all its plants. The record discloses that the 
cost [166] records, wpon which price increases could 
be based, were to be kept in accordance with proper 
and accepted accounting practice. Since the plain- 
tiff has failed to prove that defendant’s records 
were not so kept and that the price raises, conse- 
quently, were unjustified, the court concludes that 
defendant’s method of determining its cost of pro- 
ducing gypsum is in accordance with the terms of 
the contract. 

The remaining two provisions the court is asked 
to construe are clear from the plain language of 
the contract. Paragraph (3) gives plaintiff the 
right to refuse to purchase and accept in excess of 
2000 tons of gypsum in any one month, or 20,000 
tons in any one year. Defendant maintains that if 
plaintiff fails to refuse in excess of 20,000 tons, it 
loses the right to refuse in excess of 2000 tons in 
any one month. Plaintiff treats these as separate 
and distinct rights. In the contract each is set 
forth in a separate paragraph; when both are re- 
ferred to, it is in the disjunctive. Plaintiff’s posi- 
tion is correct. 

Paragraph (5) deals with the gypsum specifi- 
cations and gives plaintiff the option, if the gyp- 
sum shall not be within 2 per cent of such speci- 
fications, either to refuse to accept and pay for such 
gypsum, or to accept it and pay therefor ten cents 
per ton less for each per cent which the said gyp- 
sum falls below such specifications. The questien is 
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whether plaintiff may deduct a fraction of ten cents 
for each fractional pex cent that the gypsum falls 
below the contract standard. The simple language 
of the contract requires a negative answer. This 
agreement was carefully drawn by able counsel. 
It seems obvious that if the parties had wished to 
allow fractional deductions for fractional percent- 
ages, the contract would have so specified. 

Plaintiff has also asked the court to declare the 
proper method of taking gypsum samples for analy- 
sis. Since gypsum is shipped and stored in bulk, 
a composite sample taken from the aggregate quan- 
tity shipped each day will provide a fair analysis 
of the quality of such shipment. [167] 

Findings of fact, conclusions of law and judg- 
ment have heretofore been filed. This memoran- 
dum has been prepared to indicate the reasons for 
the court’s decision. 

Dated: May 3, 1948. 


MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed May 3, 1948. [168] 


[ Title of District Court and Cause. ] 

NOTICH OF APPEAL TO THE UNITED 
STATES CIRCUIT COURT OF APPEALS 
FOR THE NINTH CIRCUIT 
Notice is hereby given that Pacific Portland Ce- 

ment Company, the plaintiff above-named, hereby 

appeals to the Circuit Court of [169] Appeals for 
the Ninth Circuit from those portions of the final 
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judgment entered in the above-entitled cause on the 
26th day of April, 1948, numbered and reading 
as follows: 

“It Is Ordered, Adjudged and Decreed as Fol- 
lows: 

Be OS 

2. That the terms ‘cost of production’ and 
‘cost of manufacture’ as used in paragraph (6) of 
said contract are synonymous and are not limited 
to ‘actual’ or ‘direct’ costs; that said terms ‘cost 
of production’ and ‘cost of manufacture’ include 
overhead expense and indirect charges which c¢an- 
not be directly charged to or against each of the 
various products produced by defendant at its New- 
ark, California, plant, and which must, therefore, 
be allocated to or apportioned among such prod- 
ucts on some reasonable basis. 

3. That defendant’s cost of production of gyp- 
sum as determined by defendant from time to 
time and the resultant increases in price estab- 
lished by defendant from time to time have been in 
accordance with the terms and provisions of said 
contract, and such costs so determined by defend- 
ant and the resultant prices to which defendant 
became entitled were as follows: 


Cost of 
Period Production 
Fron July 1 1OSOMomiiier Web t eo... .ceccec-eocceceexe $1.66 per ton 
Prom July J, 1940 to Wumer Wels... 2.2... 1.84 per ton 
Prom. Jan. 1, VOA2 to Deca e . .. ccccccccceccasecceese 1.93 per ton 
From Jan. i, 1943eto Deessti45...............-.-----..-.- 2.71 per ton 
From July 1, 194¢eto June sO G45... 2.52 per ton 
From july 1, 1925eto June SOMIG4G | .............-..cccccc-: 3.12 per ton 
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Period Price 
From Oct. 5, 19318 te Sept. 4, 1946... ae $2.98 per ton 
From Sept. 471940; to Nov. 13, 1940. = 3.76 per ton 
From Nov, lo, 1@j022.................0:.22. 4.36 per ton 


). That for the purpose of determining the 
conformity or non-conformity to the requirements 
of paragraph (5) of said contract of gypsum sold 
and delivered by defendant to plaintiff pursuant 
to said contract such gypsum should, in accord- 
ance with the provisions of said contract, be ana- 
lyzed from samples taken at the plant of defend- 
ant at Newark, California, and as of the condi- 
tion of such gypsum at that point, and for the pur- 
pose of such analysis a composite sample of each 
shipment of gypsum made by defendant to plain- 
tiff affords a fair and proper criterion of the gyp- 
sum delivered by defendant pursuant to said con- 
tract, and such method of sampling and analysis is 
in accordance with the terms and provisions of said 
contract; that the aggregate quantity of gypsum 
shipped by defendant from its Newark, California, 
plant, to plaintiff in the course of a 24-hour day 
shall constitute a ‘shipment’ as such term is used 
hereinabove in this paragraph. [170] 

6. That the provisions of paragraph (5) of said 
contract mean that in the event that the gypsum 
content of gypsum sold and delivered by defendant 
to plaintiff, pursuant to said contract, and deter- 
mined as in the preceding paragraph hereof pro- 
vided, falls below 95.51%, plaintiff is entitled to de- 
duct from the contract price of such gypsum the 
amount of 10¢ per ton for each full per cent, to the 
exclusion of fractional per cents, that the gyp- 
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sum content falls below 97.51%, and plaintiff is not 
entitled to fractional deductions for fractional per- 
centages. 

8. That plaintiff is not entitled to judgment 
against defendant for the sum of $9,405.93, or any 
other sum. 

9. That the respective parties shall pay their 
own costs.”’ 

Dated: San Francisco, California, the 25th day 
of May, 1948. 

/s/ PILLSBURY, MADISON & 
SUTRO, 
/s/ EUGENE D. BENNETT, 
/s/ MAURICE D. L. FULLER, 
/3s/ WALLACE L. KAAPCKEHE, 
Attorneys for Plaintiff. 


[Endorsed]: Filed May 25, 1948. [171] 


[ Title of District Court and Cause. ] 


BOND FOR COSTS ON APPEAL 
Know All Men by These Presents, hat we, Pa- 


cific Portland Cement Company, a California cor- 
poration, [172] as principal, and Associated Indem- 
nity Corporation, as surety, are held and firmly 
bound unto Westvaco Chlorine Products Corpora- 
tion, a corporation, in the sum of two’ hundred 
and fifty dollars ($250) to be paid to the said 
Westvaco Chlorine Products Corporation, for the 
payment of which, well and truly to be made, we 
bind ourselves, our successors and assigns, by these 
presents. 
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Sealed with our seals and dated this 25th day 
of May, 1948. 

Whereas on the 26th day of Apri, 1948, a judg- 
ment was entered in the above-entitled cause by 
the District Court of the United States for the 
Northern District of California, Southern Division, 
and Pacific Portland Cement Company has filed 
in the said court a notice of appeal from certain 
portions of said judgment to the United States 
Circuit Court of Appeals for the Ninth Circuit; 

Now, Therefore, the condition of this obligation 1s 
such, that if the aforesaid judgment is affirmed or 
modified by the appellate court, or if the appeal 
is dismissed, and Pacific Portland Cement Company 
shall pay all costs which may be awarded against 
it on said appeal, then this obligation to be void; 
otherwise to remain in full force and effect. 

[Seal] PACIFIC PORTLAND 

CEMENT COMPANY, 
Principal. 
ive, ©. 1. With 
Vice President. 
[Seal ] ASSOCIATED INDEMNITY 
CORPORATION, 
Surety. 
By /s/ JACK C. POOLE, 
Attorney in Fact. 

Attest: 

/s/ SCHOENING, Asst. Secretary. 

[Certificate of Acknowledgment by Jack C. Poole 
attached. | 

[Endorsed]: Filed May 25, 1948. [173] 
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[Title of District Court and Cause. ] 


APPELLANTS WBSIGNATION OF CON- 
TENTS Oren econ) ON APPEAL 


Pursuant to Rule 75 of the Federal Rules of Civil 
Procedure, Pacific Portland Cement Company, ap- 
pellant, upon an [174] appeal herein to the Circuit 
Court of Appeals for the Ninth Circuit, hereby 
designates to be contained in the record on appeal 
the complete record and all the proceedings and 
evidence in the action; including inter alia the 
following: 

1. Complaint; 

2. Motion and Notice of Motion for Order for 
Deposit in Court, together with Memorandum of 
Points and Authorities, and Order Shortening Time 
for hearing of said motion; 

3. Order for Deposit in Court dated March 
14, 1947; 

4, Answer; 

>. Plaintiff’s Reply to Counterclaims; 

6. Interrogatories Propounded to Defendant; 

7. Reply to Interrogatories Propounded to De- 
fendant by Plaintiff; 

8. Motion and Notice of Motion for Order Com- 
pelling Further Answers to Interrogatories; 

9. Motion and Notice of Motion for Production, 
Inspection and Copying of Documents; 

10. Order for Refund out of Deposit in Court 
and for Reduction of Further Deposits, dated Sep- 
tember 19, 1947; 

11. Further Reply to Interrogatories; 


~ 
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12. Amendment to Plaintiff’s reply to Counter- 
claims ; 

13. Motion and Notice of Motion for Produc- 
tion, Inspection and Copying of Document, in- 
cluding Memorandum of Points and Authorities. 

14. Order for Discovery, Inspection and Copy- 
ing of Documents, dated December 1, 1947. 

15. Notice to Produce Original Decuments, dated 
December 4, 1947. [175] 

16. Stipulation for Compromise and Dismissal 
of Defendant’s First Counterclaim; 

17. Order for Entry of Judgment, dated March 
30, 1948; 

18. Motion and Notice of Motion for Order Ter- 
minating ‘‘Order for Deposit in Court”? and Au- 
thorizing Withdrawal and Payment to Defendant of 
Money on Deposit; 

19. Draft of Judgment Presented by Defendant, 
and Plaintiff’s Objections thereto; 

20. Draft of Judgment Presented by Plain- 
tift, and Defendant’s Objections thereto; 

21. Plaintiff’s Proposed Findings of Fact and 
Conclusions of Law ; 

22. Findings of Fact and Conclusions of Law 
Proposed by Defendant. 

23. Plaintift’s Proposed Amendments to De- 
fendant’s Draft of Findings of Fact and Conclu- 
sions of Law; 

24. Plaintifft’s Proposed Modification of Defend- 
ant’s Draft of Judgement; 

25. Defendant’s Proposed Amendment of Find- 
ings of Fact and Conclusions of Law Prepared by 
ce lati 


Westvaco Chlorine Products Corp. 81 


26. Findings of Fact and Conclusions of Law; 

27. Judgment; 

28. Stipulation and Order re Payments under 
Contract and re Stay of Judgment; 

29. Memorandum Opinion, dated May 3, 1948; 

30. Notice of Appeal with date of filing; 

31. Bond for Costs on Appeal; 

32. This Designation of Contents of Record on 
Appeal; 

33. The Reporter’s Transcript of the evidence 
and [176] proceedings at the trial of the cause; 

34. All exhibits marked for identification or re- 
ceived in evidence at the trial of the cause; 

35. The depositions of Stanley H. Barrows, 
taken October 25, 1947; of James H. Colton, taken 
October 24, 1947, and L. O. Bannard, taken No- 
vember 1, 1947; 

36. Stipulation for Transmittal of Original Ex- 
hibits ; 

37. Clerk’s Certificate. 

Dated: San Francisco, California, the 8th day 
of June, 1948. 


/sf/ PILLSBURY, MADISON & 
SUTRO, 

/8/ EUGENE D. BENNETT, 

/s/ MAURICE D. L. FULLER, 
/s/ WALLACE L. KAAPCKE, 

Attorneys for Plaintiff and 
Appellant. 
(Acknowledgment of Service attached.) 


[Endorsed]: Filed June 10, 1945. [177] 


82 Pacific Portland Cement Co. vs. 
[ Title of District Court and Cause. ] 


STIPULATION FOR TRANSMITTAL OF 
ORIGINAL EXHIBITS 


It is hereby stipulated by the parties hereto that 
all the exhibits marked for identification or received 
in evidence [178] in the above-entitled cause, all 
the depositions, and the reporter’s transcript of 
the evidence and proceedings at the trial shall be 
transmitted by the clerk in their original form to 
the Circuit Court of Appeals for the Ninth Circuit 
as part of the record on appeal, in lieu of copies 
thereof. 


Dated: San Francisco, California, June 8, 1948. 


/s/f PILLSBURY, MADISON & 
SUTRO, 
/s/ KUGENE D. BENNETT, 
/s/ MAURICE D. L. PURER, 
/s/ WALLACH L. KAAPCKE, 
Attorneys for Plaintiff. 
/s/ BACIGALUPI, ELKUS © 
SALINGER, 
/s/ CLAUDE N. ROSENBERG, 
/s/ TADINI BACIGALUPI, 
Attorneys for Defendant. 


It Is So Ordered. 
MICHAEL J. ROCHE, 
United States District Judge. 


| Endorsed]: Huiled June 10, 1948. [179] 
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ORDER UNDER RULE 73(g) EXTENDING 
TIME FOR FILING RECORD ON APPEAL 
AND DOCKETING ACTION 


Whereas plaintiff, Pacific Portland Cement Com- 
pany, on May 25, 1948, filed herein a written notice 
of appeal to the United States Circuit Court of 
Appeals for the Ninth Circuit from [180] certain 
portions of the final judgment of this court en- 
tered into this action on April 26, 1948; 


Now, Therefore, good cause appearing therefor, 
it is hereby Ordered, under Rule 73(g) of the Ied- 
eral Rules of Civil Procedure, that the time for 
the docketing of this action in the United States 
Circuit Court of Appeals for the Ninth Circuit and 
for the filmg of the record on appeal herein be 
and it is hereby extended to ninety (90) days after 
the filing of said notice of appeal, that is to say, to 
and including August 23, 1948. 


Dated: July Ist, 1948. 
MICHAEL J. ROCHE, 
United States District Judge. 
The foregoing order may be entered by conseut. 


/s/ BACIGALUPI, ELKUS & 
SALINGER, 
Attorneys for Defendant. 


[Endorsed]: Filed July 1, 1948. [181] 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 
No. 26934 R 
PACIFIC PORTLAND CEMENT COMPANY, a 
California Corporation, 
Appellant, 
VS. 
WESTVACO CHLORINE PRODUCTS CORPO- 
RATION, a Corporation, 
Appellee. 


ORDER EXTENDING TIME TO FILE REC- 
ORD ON APPEAL AND TO DOCKET 
JNeletebpallle 


Upon the application of appellant, Pacific Port- 
land Cement Company, and the stipulation and affi- 
davit filed therewith, and good cause appearing 
therefor, it is hereby Ordered that the time for 
filing in this court the record in the above-entitled 
cause (the action bearing Civil No. 26934-R in the 
District Court of the United States for the North- 
ern District of California, Southern Division), and 
the time for docketing the appeal herein, be and 
it is hereby extended to and including September 
30, 1948. 

Dated: August 13, 1948. 

WILLIAM DENMAN, 
Senior Circuit Judge. 

A True Copy. Attest: Aug. 1, 1948. Paul P. 
O’Brien, Clerk. Frank H. Schmidt, Deputy. 

[Endorsed]: Filed August 14, 1948. Paul P. 
O’Brien, Clerk. 

[Endorsed]: Filed August 18, 1948. C. W. Cal- 
breath, Clerk. [182] 


Westvaco Chlorine Products Corp. Go 


District Court of the United States, Northern 
District of California 


CERTIFICATE OF CLERIS 


1, C. W. Calbreath, Clerk of the District Court of 
the United States, for the Northern District of 
California, do hereby certify that the foregoing 
182 pages, numbered from 1 to 182, inclusive, con- 
tain a full, true, and correct transcript of the rec- 
ords and proceedings in the case of Pacific Portland 
Cement Company, a California Corporation, Plain- 
tiff, vs. Westvaco Chlorine Products Corporation, 
a Corporation, Defendant, No. 26934-R, as the 
same now remain on file and of record in my office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on ap- 
peal is the sum of $30.90 and that the said amount 
has been paid to me by the Attorney for the ap- 
pellant herein. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, California, this 29th day of Sep- 
tember, A.D. 1948. 


[Seal] C. W. CALBREATH, 
Clerk. [183] 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia 

Before: Hon. Michael J. Roche, Judge. 

No. 26,934-R 

PACIFIC PORTLAND CEMENT COMPANY, a 
California Corporation, 

Plaintiff, 
VS. 


WESTVACO CHLORINE PRODUCTS CORPO- 
RATION, a Corporation, 
Defendant. 


REPORTER’S TRANSCRIPT 
Monday, December 8, 1947 

Appearances—For Plaintiff: Messrs. Pillsbury, 
Madison & Sutro, by Eugene D. Bennett, Esq. and 
Wallace L. Kaapcke, Esq. 

For Defendant: Messrs. Bacigalupi, Elkus & Fal- 
inger, by Tadini Bacigalupi, Esq. and Claude N. Ro- 
senberg, Esq., and Kenneth Ray, Esq. [1*] 

Mr. Bennett: May we stipulate that the Reporter 
prepare a daily transciipt and that the cost of the 
original copy of the transcript which will be fur- 
nished to Your Honor be taxed as cost in the case? 

Mr. Rosenberg: So stipulated. 

The Court: Very well. We will take an ad- 
journment until 2:00 o’clock this afternoon. 

(Whereupon an adjournment was taken until 
2:00 o’clock P.M. of the same day.) [26] 


* Page numbering appearing at foot of page of original certified 
Reporter’s Transcript. 
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C. BRUCE FLICK, 
called as a witness on behalf of the plaintiff; sworn. 


Mr. Bennett: Well, your Honor, I think a little 
more knowledge of these matters would be helpful, 
and I would like to read the deposition, offer in 
evidence and read the deposition of James S. Col- 
ton, a former executive of the Pacific Portland 
Cement Company, which was taken by the other 
side. 


Mr. Rosenberg: I will object to the reading of 
the deposition of the witness that is taken as an 
adverse witness purely for the purpose of discov- 
ery. The proper foundation has not been laid. I 
don’t know where Mr. Colton is. I know he is an 
officer of the company, he should be available. 

Mr. Bennett: Will you step down, Mr. Flick? 

Mr. Bennett: Mr. Kaapcke, will you take the 
stand? 


WALLACE KAAPCKEH, 


called as a witness on behalf of plaintiff; sworn. 
The Clerk: Will you state your name? 
A. Wallace Kaapcke. 
Direct Examination 
By Mr. Bennett: 

@. Mr. Kaapcke, you are an attorney at law 
admitted to practice in the Supreme Court of the 
State of California and this court? 

A. Yes. [44] 

Q. Associated with the firm of Pillsbury, Madi- 
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(Testimony of Wallace Kaapcke.) 
son & Sutro, counsel for the plaintiff in this case. 

A. Yes. 

Q. Do you know Mr. James H. Colton? 

A. I do. 

Q. The same James H. Colton, whose deposi- 
tion was taken on Friday, October 24, 1947, in this 
case? 

A. ‘That is the person you refer to. 

Q. Do you know where Mr. Colton resides? 

A. He resides in Reno, Nevada. 

Q. Do you know whether he is there at this 
time? A. He is there at this time. 

Q. Have you had communication with him dur- 
ing the last 24 hours? 

A. I talked to him yesterday afternoon on the 
telephone and he was then at his home in Reno. 

Q. Did he say anything at that time with ref- 
erence to his intention to be in Reno, Nevada? 

A. He said that he would be in Reno all week, 
all of this week. 

Q. Did you communicate or did you endeavor to 
communicate with Mr. Colton today? 

A. Within the half hour I tried to reach him 
at either his home or his office in Reno, but the 
report back from the Long Distance operator was 
that he was away from his office for a short period 
and would be there when exactly she did not know, 
[45] but some further time during the afternoon. 

Q. During this afternoon? A. Yes. 

Mr. Bennett: That is all, Mr. Kaapcke. 
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(Testimony of Wallace Kaapcke.) 
Cross-Examination 
By Mr. Rosenberg: 

Q. Mr. Kaapcke, what is Mr. Colton’s position 
with Pacific Portland Cement Company ? 

A. I know only from what he said when he 
testified at his deposition. I understand that as an 
active employee he is retired, but he still main- 
tains the position and title of vice president, and 
a member of the board of directors. 

Q. When you spoke to him yesterday did you 
ask him if he would come to San Francisco for the 
purpose of testifying in this trial? 

A. I asked him if he were able to come, what 
his arrangements were about coming down here, and 
he said he was not able to make a reservation on 
the train. 

@. Did he say he would be willing to come if 
you wanted him here? 

Mr. Bennett: Well, there is no question of that, 
counsel. I object to the question. It is not a mat- 
ter of whether he is willing to come. If the court 
would evidence the desire of Mr. Colton coming 
here, appearing in person, we can obtain Mr. Col- 
ton. He is an elderly man and is retired from all 
active work with the plaintiff corporation, and has 
some little [46] business, wholesale building sup- 
ply business up in Reno. That is and has been 
for some time his home. The only reason I put this 
witness on the stand was to answer any question 
of the application of the rules that would permit 
the reading of this testimony in evidence. This 
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(Testimony of Wallace Kaapcke.) 

was a deposition, it is true, that was taken by the 
defendant. However, the rules provide that a depo- 
sition of this kind can be read or put in evidence 
at the time of the trial by either party. Now, Mr. 
Colton is more than 100 miles away from the court. 
In view of the fact this deposition is largely cross- 
examination by the others, it does seem to me the 
defendant wouldn’t in any way be prejudiced by the 
reading of this deposition in evidence. I know of 
no rule of law that would exclude it, and particu- 
larly as this witness has shown to the court now 
that Mr. Colton is more than 100 miles away from 
the place of court. 

Mr. Rosenberg: If the Court please, it is my un- 
derstanding that this is a deposition that was taken 
at the instance of the defendant, who examined 
Mr. Colton as an adverse party. As a result, we 
were entitled to inquire into anything that was 
relevant to the issues of the case, and the deposi- 
tion was taken, as I say, for the purpose of discov- 
ery. The witness is an officer, vice president and 
member of the board of directors of the corpora- 
tion, and if his testimony is to be elicited in this 
case he is available, I believe it should be done 
by direct examination and then cross-examination, 
based [47] upon the direct, and not cross-exami- 
nation under the adverse witness rule, where we 
inquire into a lot of things and to which I would 
make objection if the testimony were elicited in 
the course of this trial, and it is the first time I 
have heard of a deposition of an adverse witness 
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(Testimony of Wallace Kaapcke.) 
being offered in evidence by the other side. We are 
not bound by the testimony. 

Mr. Bennett: You may not be bound by this 
testimony, but we are entitled to offer it. Counsel 
has stated nothing, your Honor, that I know of 
by reason of law why this deposition is not ad- 
missible in evidence as such, subject, of course, to 
any motion that may be made or objection that 
may properly be taken to any question or answer 
that is given. 

Mr. Rosenberg: May I just consult the rules 
for a minute? I think it is clear under the rule, 
I am referring to Rule 26(d) which says: 

*“At the trial or upon the hearing of a motion 
or an interlocutory proceeding, any part or all of 
a deposition, so far as admissible under the rules 
of evidence, may be used against any party who was 
present, or represented at the taking of the depo- 
sition, or who had due notice thereof, in accord- 
ance with any one of the following provisions: 

(1) Any deposition may be used by any party 
for the purpose of contradicting or impeaching 
the testimony of deponent as a witness.”’ [48] 

Obviously that is not the purpose. 

**(2) The deposition of a party or of any one 
who at the time of taking the deposition was an 
officer, director or managing agent of a public or 
private corporation, partnership, or association 
which is a party may be used by an adverse party 
for any purpose.” 
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(Testimony of Wallace Kaapcke.) 

We are the adverse party, so it obviously does 
not come under that. 

‘*(3) The deposition of a witness, whether or 
not a party, may be used by any party for the pur- 
pose if the court finds: 1, that the witness is dead; 
or, 2, that the witness is at a greater distance than 
100 miles from the place of trial or hearing, or is 
out of the United States, unless it appears that the 
absence of the witness was procured by the party 
offering the deposition; or, 3, that the witness is 
unable to testify because of age, sickness, infirmity, 
or imprisonment; or, 4, that the party offering the 
deposition has been unable to procure the attend- 
ance of the witness by subpena; or, 5, upon appli- 
cation and notice, that such exceptional circum- 
stances exist as to make it desirable, in the inter- 
est of justice and with due regard to the impor- 
tance of presenting the testimony of witnesses orally 
in open court, to allow the deposition to be used. 

‘‘(4) If only part of a deposition is offered in 
evidence [49] by a party, an adverse party may 
require him to introduce all of it which is relevant 
to the part introduced, and any party may intro- 
duce any other parts.’’ 

Now, I submit that a party is free to take a depo- 
sition under the discovery rules and then it is up 
to him to determine whether he is going to offer 
that deposition in evidence, and where the witness is 
an officer and a director of the corporation that 1s 
a party, unless they can show that the witness is 
not available, and then I am not sure that they 
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(Testimony of Wallace Kaapcke.) 

can produce that deposition that was taken by the 
parties as an adverse witness. This is the first time 
I have ever been up against this, if the Court 
please, but I think it is logical and under the rule 
it is apparent if the witness is available they can 
bring him in. There may be questions I want to 
ask him. This deposition was not taken, neces- 
sarily, for the purpose of using it in evidence. It 
was taken purely for the purpose of discovery. 

Mr. Bennett: Well, you run that risk, Mr. Ro- 
senberg. As I read the rule, we still entitled our- 
selves 

The Court: Read the rule that you rely on. 

Mr. Bennett: This is Rule 26, subdivision (d) 
(Goe 

‘The deposition of a witness, whether or not a 
party, may be used by any party for any purpose 
if the court finds: 1, that the witness is dead, or, 
2, that the witness is at a greater distance than 
100 miles from the place of trial or hearing, or 
is out of the United States, [50] unless it appears 
that the absence of the witness was procured by 
the party offering the deposition; or, 3, that the 
witness 1s unable to attend or testify because of 
ave, sickness, infirmity, or imprisonment, or, 4, 
that the party offering the deposition has been un- 
able to procure the attendance of the witness by 
subpena.”’ 

It seems to me that under this rule there has 
been no showing that we have purposely procured 
the absence of the witness from the jurisdiction of 
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(Testimony of Wallace Kaapcke.) 

the court. I think there are some cases on this. 
Rather than delay the matter, at this juncture I 
would rather defer the deposition and put on Mr. 
Flick so we can go on with the trial. My purpose 
in offering the deposition, which was a deposition 
taken where cross-examination was permitted under 
the rules and they could not very well complain 
of that. Your Honor recalls when you were out in 
the Superior Court under 2055, I know it was al- 
ways a practice of George Ford, who took the 
deposition of an adverse party, why, he would 
always read that deposition in evidence, and the 
practice has been so well established, and nobody 
ever objected to it. Step down, Mr. Kaapcke. Per- 
haps by tomorrow morning I can supply your 
Honor with authorities on that. 


C. BRUCE FLICK, 
recalled. 


The Clerk: Will vou state your name? 
A. C. Bruce Flick. [51] 


Direct Examination 

By Mr. Bennett: 

@. What is your position with the plaintiff, 
Pacific Portland Cement Company ? 

A. JI am a vice president, and I am also the 
secretary and treasurer. 

Q. How long have you held that position? 

A. I have been secretary-treasurer of the com- 
pany since June of 1944, and I have been a vice 
president since May, 1945. 
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Q. Before that, what was your position? 

A. With Pacific Portland Cement Company, I 
went with Pacific Portland Cement Company the 
Ist of July, 1942, as an assistant to the president, 
and the first of July, 1943, I became controller 
and continued as controller until June, 1944. 

Q. I am going to back up a moment, your 
Honor, and ask the witness for his preliminary and 
previous experience, to qualify him, as he happens 
to be a certified public accountant. 

Q. Will you relate briefly, Mr. Flick, for the 
benefit of his Honor, the training and experience 
you have had in the business world, including your 
particular course of studies, if any, at a university 
or college? 

A. I went to the University of California, grad- 
uating in the class of 1922 with the degree of 
Bachelor of Science in Commerce, with a major 
in accounting. One of my instructors there was 
John EF. Forbes, who was quite a well-known ac- 
countant in San Francisco, and at that time Mr. 
Forbes was the Pacific Coast [52] partner of Has- 
kins & Sells. 

Q. After leaving college 

A. After leaving college, after I graduated, Mr. 
Forbes gave me my first employment in public 
accounting with Haskins & Sells. I continued with 
Haskins & Sells for a couple of years, and then 
I became accountant for the Construction Com- 
pany of North America, and in March of 1925 
I became secretary of the Old Mission Portland 
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Cement Company, and had charge of the account- 
ing. In July, I think it was, 1927, I left the Old 
Mission Portland Cement Company and went with 
the American Trust Company, and companies af- 
filiated with American Trust. I was with the Stock 
and Bond Affiliate, the American National Com- 
pany. I was secretary of the American Company 
which owned the American Trust Company, which 
in turn was owned by Goldman Sachs, of New York. 
J was secretary and had charge of accounting and 
finance and Jegal matters of a number of companies 
affiliated with the American Trust Company. 

In June of 1936 I became assistant treasurer 
of the Hawaiian Pineapple Company, and con- 
tinued as assistant treasurer up until 1940 when 
I was assigned to Honolulu by the Hawatian Pine- 
apple Company as controller, as well as assistant 
treasurer. I resigned from Hawatian Pineapple Com- 
pany and came back to San Francisco three months 
after the attack on Pearl Harbor, and then after a 
short vaeation I went with Pacific Portland Cement 
Company. [53] 

Q. After you became employed by Pacific Port- 
land Cement Company did you become familiar 
with the contract between Pacific Portland Ce- 
ment Company and the California Chemical Com- 
pany, whose property and plant at Newark were 
later taken over by the defendant, Westvaco Chlo- 
rine Products Corporation, the contract of July 
29, 1937, providing for the sale of gypsum? 

A. Yes, I became quite familiar with that contract. 


Westvaco Chlorine Products Corp. 97 


(Testimony of C. Bruce Flick.) 

Q. What did you have to do, or, rather, what 
was the relation of your duties to anything per- 
taining to that contract? 

A. One of my duties as controller, after I be- 
eame controller in July, 1943, one of my duties 
was to see to it that when the company had a con- 
tract that it obtained whatever benefits it was 
entitled to under the contract, and also that it per- 
formed whatever obligations it had by way of fol- 
low-up. 

Q. You were not employed by the company at 
the time of this first price increase, or notice of 
price increase which was dated in August, 1941, 
to be effective October 5, 1941 ? 

A. No, I was not employed in 1941. 

Q. You became aware, however, shortly after 
your employment, of the fact that the contract 
price of $2.80 had been increased to the sum of 
$2.98 by reason of claimed increased costs of the 
manufacture of—actual increased costs of the man- 
ufacture of gypsum? 

A. Yes, I became aware when TJ first went into 
the Pacific Portland Cement Company of the fact 
we were paying $2.98 a ton [54] at the time. 

Q. I show you here a copy of a letter at the 
top of which is stated, ‘‘Westvaco Chlorine Prod- 
ucts Corporation, Newark, California, October 2, 
1941,’’ addressed to Pacific Portland Cement Com- 
pany, 417 Montgomery Street, San Francisco, Cali- 
fornia, Attention A. H. Canvin, Secretary, and 
purports to be signed by Westvaco Chlorine Prod- 
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ucts Corp., O. H. Hurlbert, Chief Accountant, and 
ask you whether you shortly after you became em- 
ployed by the company saw the original of that 
letter, and its attached sheet or schedule that is 
attached to that copy. 

A. Yes, I have seen the original of which this 
appears to be a copy. 

Q. They were in the files of the Pacific Port- 
land Cement Company ? 

A. Yes, they were in Mr. Canvin’s files. 

Q. You saw this in 1942, did you? 

A. I would say probably in 1943, possibly in 
1942. 

Q. Was it prior to any further notice of price 
increase that you were apprised of the contents of 
this letter of October 2, 1941, and its accompany- 
ing tabulation and list? 

A. Was it prior to further 

@. Prior to the second—— 

A. The second price increase, we were given 
verbal intimation in the latter part of 1948 that 
Westvaco’s costs were going up [55] and that we 
could expect they would demand an inerease in 
price and they actually made such a demand about 
the Ist of January, 1944. 

Q. Was it before or after that that you first 
saw this letter from Mr. Hurlbert, giving the de- 
tails of that first increase of 18 cents per ton? 

Mr. Rosenberg: I understood the witness has 
said it was in 1942 or 1948. This is a letter of 
1944. 

The Witness: No, no. This is a letter of 194]. 
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Mr. Rosenberg: But you are talking about was 
it before or after the notice of increase which was 
in the letter of January 14, 1944? 

The Witness: I believe I was asked whether I 
first saw this 1941 letter before or after the notice 
in January, 1944. 

Mr. Bennett: That’s right. 

My. Rosenberg: You were first asked when vou 
saw it and you said 1942 or 1943. Is that right? 

Mr. Bennett: Yes; that was my understanding, 
but to be sure about it, you saw this letter of Octo- 
ber 2, 1941, from Mr. O. H. Hurlbert, either in 
1942 or 1943. 

A. I think it was in 1943, but at any rate it 
was in the file of the company, in Mr. Canvin’s 
files, and whenever I went into his files in gen- 
eral reference to the Westvaco contract I have 
no doubt I saw that particular letter. 

Mr. Bennett: I would like this letter to be of- 
fered in [56] evidence at this time as plaintiff’s 
exhibit. 

The Court: Admitted and marked. 

(The letter was marked Plaintiff’s Exhibit 
1 in evidence.) 
The Court: It is time for a recess. 
(Recess. ) 

Q. (By Mr. Bennett): Mr. Flick, I fear I have 
failed to ask you, you are a certified public account- 
ant, are you not, as such by training? 

A. Yes, 1 am. I have been a certified public 
accountant since about 1925 or ’26. 
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My. Bennett: Your Honor, this letter has been 
referred to. I would like to read it for the record. 
This is the letter from the defendant concerning 
the details of this first increase of 18 cents. The 
date of it is October 2, 1941. 

‘‘In accordance with request of yourself and 
J. H. Colton, while in conference with Mr. Wal- 
lace yesterday, we have analyzed gypsum produc- 
tion costs for the years ending June, 1940, and 
June, 1941. We are attaching hereto a recapitula- 
tion of labor, material and power costs which ac- 
eounts for 15 cents per ton of the 18 cents per 
ton increase of which you have been previously 
notified, and which increase is effective October 
5, 1941. 

“Tf you desire further information in re the 
attached statement, or in connection with our ba- 
sis of determining increase in cost, please call 
on the writer. [57 | 

‘“Yours very truly, 

“WESTVACO CHLORINE 
PRODUCTS CORP., 

“OQ. H. BURDBE as 
‘Chief Accountant.” 


Attached to the letter is a sheet entitled, ‘*Gyp- 
sum Manufacturing July, 1939-June, 1941,’’ show- 
ing the two respective periods; July, 1939, to 
June, 1940, the cost per ton of these three items, 
which we conceded and told your Honor were 
direct and proper items of cost, and for the pe- 
riod July, 1940, to July, 1941, it shows at the bot- 
tom a total cost for these three items referred to of 
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15 cents per ton, broken down to 2 cents increase 
in labor, 10 cents increase in material, and 3 cents 
increase in power. 
GYPSUM MANUFACTURING 
July, 1939—June, 1941 


Labor Material Power 

139 July... 595.71 187.36 259.86 
AVISUSL to. eee ee. 922.29 OFT 196.41 
September .............----- 712.57 212.74 249.90 
October. = 301.29 155.55 230.82 
November ..............---- 629.07 288.98 222.69 
December ..............---- 757.34 271.54 102.03 

1040 January 599.05 210.13 197.82 
February ee 656.41 324.74 280.90 
March eee 885.76 Ot (eos 388.13 
April 42 684.51 348.09 280.43 

May ....... ee 776.73 370.54 265.20 

June ......2.2ee. 1,019.47 545.03 389.82 
Total 22 8,346.16 3,390.90 3,064.01 

Tons Produced 27,685: per ton (.30) (.12) Ci 
1940 july 22 702.68 290.69 308.62 
August 22s 629.77 269.07 302.64, 
Seplember.. aa 864.02 234.17 409.38 
October .......2....2..-00--- 864.42 466.64. 285.98 
November .................. 765.49 990.02 6272 
December .................- 971.85 1,115.50 418.33 

194) Janus. 1,120.64 1,310.28 290.06 
February 22 797.56 292.09 349.56 
March... 2=ee 945.41 876.01 4.20.68 
April ......2eeee 655.73 426.02 351.61 

May. ee 771.64 295.11 388.09 

luiéac eee 1,276.99 339.26 73.42 
Total 2a 10,366.20 6,904.86 4,325.49 

Tons Produced 32,000: per ton (.32) (22) (.14) 


inerease .15 7.27 (.02) (.10) (.03) 
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Q. Mr. Fhek, what was your understanding 
when you first saw this letter, this letter and the 
attached memorandum of compilations, the attached 
memorandum, as far as whether there was any 
charge for or claimed charge for items other than 
direct cost of manufacture? 

Mr. Rosenberg: I object to that as incompe- 
tent, irrelevant and immaterial, the document 
speaks for itself. I don’t think we are particularly 
concerned with this individual’s understanding in 
reference to that. He can testify as to what he 
received and what was written him by Westvaco, 
or anything of that sort, but I don’t see the per- 
tinency or the materiality of the mental undet1- 
standing of this witness. [58] 

Mr. Bennett: I can answer that very directly. 
As counsel stated to you, they are defending on 
the theory that there was an estoppel, and the no- 
tice of the first raise of 1941 of 18 cents which 
included both direct and indirect charges, and we 
went ahead and paid on that notice, thus recog- 
nizing what would amount to construction of the 
accounts as contended for by the defendant. The 
letter, itself, shows quite on the contrary, there is 
nothing in the letter that in any way suggests or 
intimates that there is any indirect charge included 
in this 18 cents. On the contrary, it shows that 
the 15 cents of the 18 cents was all for direct costs, 
and which we have not disputed. I want to show 
your Honor at this time that Mr. Flick, who had 
taken over the operation of the plaintiff corpora- 
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tion in so far as this contract was concerned, un- 
derstood that there was nothing, and there was noth- 
ing to make him understand to the contrary that 
this 18 cents was anything other than direct costs 
of manufacture—— 

The Court: Well, I suggest that you develop 
the facts; what, if anything, he did in relation to 
this document. Your question was a compound 
question. 

Mr. Bennett: Perhaps my question was not 1m 
good form, if the court please. 

Q. Did you have any knowledge at the time 
that you first had in charge or had to do with 
the pricing or operations of the contract in issue, 
this contract of January 29, 1937, as to [59] whether 
prior to that time, in August, 1941, when the first 
price raise was claimed by the defendant, or up 
to the time you first took charge of the matter, 
as you have testified, that there had been any 
claim made by the defendant in this 18-cent price 
raise for increased indirect costs ? 

A. Well, when I first looked into this contract 
and reviewed the contract to familiarize myself 
with it and then examined whatever files were avail- 
able in connection with the contract which Mr. Can- 
vin, as Secretary and Treasurer had in his office, 
the only thing that Mr. Canvin had in his file was 
these direct figures for labor, material and power, 
and he had nothing in his files to show any general 
allocations of overhead, or any indirect charges 
or anything of that kind. The price had gone up 
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from $2.80 to $2.98, and there was an 18-cent in- 
crease. Here was a statement that showed a 15-cent 
increase in these direct charges. I understood from 
Myr. Canvin that 

My. Rosenberg: Just a moment. 

The Court: What you understood may go out. 

The Witness: May I say, I discussed with Mr. 
Canvin: 

My. Bennett: You can say you discussed it with 
Mr. Canvin, but counsel is objecting to anything 
Myr. Canvin said to you. 

The Witness: You mean I am not permitted to 
say what Mr. Canvin told me? 

The Court: In the legal terms, that is hearsay 
evidence. 

The Witness: Well, going over the files, that 
is something actual which I did, was to examine 
the files that were available [60] in connection with 
the contract, and in going over the files 1t was 
all L found in the way of a statement of the fig- 
ures; that stipulated a price, in other words, of 18 
cents. There was nothing in the files about any 


overhead charges, or any indirect charges or any- 
thing of that sort. 1 found nothing in the files 
to show any further details had been furnished or 
had been requested than 15 cents of the 18 cents 
was for these direct charges. 

Mr. Rosenberg: May I have the question read? 
I take it the answer is ‘‘No.”’ 

(Question read by the reporter.) 
The Witness: J had no knowledge they were 
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claiming anything on overhead or that there were 
any items of overhead involved, or that there were 
any items of overhead in the 18-cent figure. 

Q. (By Mr. Bennett): When was the first time 
you had any knowledge or intimation of any kind 
that the defendant claimed or asserted that their 
first increase of 18 cents included anything other 
than the direct items of charges for the manuitac- 
ture of gypsum? 

A. Well, the first time I had any information 
was when I first examined figures at Westvaco’s 
plant in January, 1944. At that time I examined 
their figures for 1943, and 1942, and having nothing 
in our files comparable to what they were then 
showing me, this one with a lot of overhead allo- 
cations in 1948 or 1942, I asked them to furnish 
me the similar figures [61] for the previous pe- 
riod, so I could see whether they made changes, 
apparent changes in their accounting method, or 
not, and I think it was in January, 1944, that is 
the first time I knew they were claiming to have 
it on the books. I never examined their books. 

@. At that time you were willing to pay that 
price for increased cost even based on $2.98? 

A. They claimed that their costs had gone up. 

Q. You mean after the first price? 

A. After the first price, increase of 18 cents. 
That price was $2.98 that was being paid when I 
came back in the cement company in 1942 and con- 
tinued to be paid through 1942 and 1943. The OPA. 
had gone ito effect on most commodities and set 
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March, 1942, ceiling prices. The OPA took over 
control and froze the price at 2.98. They claimed 
the costs had gone up in 1942 and 1943. 1 went 
down there in January, 1944, and examined their 
figures they presented to me, and I tried to look at 
the basis of indicating their labor and power and 
natural gas, fuel, direct costs of producing, which 
indicated to me that they were entitled to an in- 
crease of 29 cents on account of these two charges. 

Q. 29 cents above the $2.98 price? 

A. Yes. 

Q. That you had been paying? 

A. Yes. I personally would proceed to recom- 
mend a price of $2.98 [62] plus 29. 

Q. Or $3.27? 

A. So with the OPA having already frozen 
their price at 2.98 we could not pay the $3.27 
even though we wanted to, and they could not re- 
ceive it even though they wanted it. There was 
no object at that time in going back and trying 
to reopen the 2.98 price. [62-a] 

Mr. Rosenberg: 1 am going to object to this 
form of testimony, Your Honor. This is not re- 
sponsive to any question. 1 want to know what 
question he is answering now. 

Mr. Bennett: JI am trying to get the facts in 
without asking little short questions. The witness 
is now testifying in answer to your contention 
that we had been advised that there were indirect 
charges paid without any opposition. The witness 
is testifying as to what he did and why. 
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The Court: Proceed. Reframe your question. 
The Reporter left or I would have him read the 
question and answer. 

Q. (By Mr. Bennett): As I understand it, then, 
until you were advised in 1944 that they were 
claiming an increase based upon indirect items 
of cost as well as the 29 cents direct cost, which 
you are willing to accept, you had not had any 
knowledge or intimation of any kind or character 
that the defendant had claimed at any time or 
was claiming at any time or was asserting that 
any indirect cost should be included in the price 
that you should pay for this gypsum ? 

A. I had no knowledge of their claims of indi- 
rect cost and overhead and so forth until I went 
down there and made the examination in January, 
1944. 

@. The total claim of that second price raise 
was 78 cents, was it not, Mr. Flick? 

A. 78 cents, that is correct. They claimed a 
price of $3.76. 

Q. Now, you found there was a 29-cent item 
of direct charge. [63] What were the so-called 
items of indirect charge? Do you have any record 
or memorandum of that? 

A. Well, I have here, if 1 am permitted to re- 
fer to them, to refresh my memory on these fig- 
ures, working papers which I made at their place 
at the time. May I refer to these? 

Q. ‘These working papers that you say you are 
now referring to were notes made by you at the 
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time or shortly after the time you had this con- 
ference with the defendant’s representatives im 
1944? 

A. Yes, these are the notes I made at the time 
in Westvaco’s office. 

Q. All right. 

Mr. Rosenberg: I am not going to make any 
objection, if the Court please, on the ground it is 
not the best evidence, as obviously the books are. 
I might say this, that prior to trial I had discussed 
with counsel the best means of expediting the trial 
of this case without bringing in original records 
and documents, and I am perfectly willing to 
waive the best evidence rule where I know, as I 
do know, that Mr. Flick has gone over our rec- 
ords and has made worksheets, but 1 have not re- 
ceived any reply from counsel, and Ll am hopeful 
I will be accorded the same privilege. I think that 
is a logical and expeditious way to elicit this testi- 
mony, but I do not want it to work one way. I 
would like it to work both ways. 

Mr. Bennett: If your Honor please, all this 
witness is [64] talking about is, he asked whether 
he could refresh his recollection as to what they 
clnimed or told him at the time. 

The Court: He is entitled to refresh his recol- 
lection. 

Mx. Bennett: That is all. 

Q. By the way, Mr. Flick, when you were down 
there, you did not make an audit of their books, 
did you? A. I did not. 
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Q. Did they offer to let you make an audit of 
their books? 

A. When I first went down they showed me 
some working sheets containing some figures which 
purported to be taken from their books. I did 
not go back and audit their books, check their 
vouchers, check all the journal entries and every- 
thing because I assumed that the figures they were 
showing me were in fact taken from the books, as 
they said they were, and I assumed they were 
honest in theix accounting and so forth. I assumed 
they were not padding the accounts for the purpose 
of the contract or anything of the sort. So I did 
not go down there with the idea of doing a lot of 
checking back of vouchers, original vouchers and 
that kind of thing, and I did no such checking. 
They furnished me figures and I took those figures 
and I discussed those figures. 

®. The figures that they furnished you for this 
78 cents claimed increase, you have already stated 
that the 29 cents you agreed to as being actual or 
direct cost or the manufacture of gypsum; will you 
tell the Court what those items amount to and [65] 
what they cover? A. The 29 cents? 

(). Yes. 

A. The 29 cent increase in direct charges was 
the difference, the increase from 1942 direct charges 
of 71 cents to the 1943 direct charges of $1.00. 
There was an increase of 29 cents in the direct 
charges. Those direct charges consisted of oper- 
ating labor, repair labor, which they told me was 
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labor on the drying and grinding machinery for 
the gypsum after it had been precipitated and fil- 
tered out, operating labor, materials and supphes for 
the grinding and drying machines for the gypsum 
after it had been filtered out, the fuel oil and natural 
eas required to heat the drier for the gypsum after it 
had been filtered out, the power required to run the 
erinding machinery for the gypsum after it had been 
filtered out, and the workmen’s compensation in- 
surance and social security taxes directly relating 
to the operating labor and repair labor charge, 
and water necessary in the processing of the by- 
product gypsum. So those items together aggre- 
gated for 1942 71 cents; for 1943, $1.00, an in- 
crease of 29 cents in the direct charges. 

Did you ask me also the other items? 

Q. Yes. Now, the indirect items that they sought 
to claim, which amounted to the difference between 
29 cents and 78 cents, or 49 cents. What were they, 
Mr. Flick? 

A. The first item is depreciation, which went up 
from 38.4 [66] cents in 1942 to 45.4 cents In 1943, an 
increase of 7 cents per ton of gypsum on depreciation. 
J veceived no detail on the depreciation because I was 
informed that the figures were kept in New York and 
they had no detailed figures here. 

The insurance of 1 cent in 1942 and 1.7 cents in 
1948, an increase of .7 of a cent per ton. 

Taxes, real and personal property taxes, 1.5 cents 
in 1942; 1.9 cents in 1943, an increase of .4 of a cent. 

Laboratory production control and research, 10.5 
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cents in 1942; 30.4 cents in 1943, an increase of 
19.9 cents. 

General plant expense, 17.4 cents in 1942; 27 
cents in 1948, an increase of 9.6 cents. 

Engineering and maintenance supervision, 2.2 
cents in 1942, 3.7 cents in 1943, an increase of 1.5 
cents. 

Purchasing and stores, 2.3 cents im 1942, 4.9 
cents in 1943, an increase of 2.6 cents. 

Accounting, 4.8 cents in 1942, 7 cents in 1943, 
an increase of 2.2 cents. 

Overhead, 4.9 cents in 1942, 9.3 cents in 1948, 
an increase of 4.4 cents. 

@. (By Mr. Bennett): That was the item of 
overhead ? 

A. Called overhead. I subsequently asked for 
the detail on that, which I obtained, but these were 
the initial figures that made up that increase. 

‘Those items altogether were grouped, the item 
called overhead, [67] the item of laboratory pro- 
duction control and research, general plant ex- 
pense, engineering and maintenance supervision, 
purchasing and stores, accounting and overhead, 
called overhead, those items together aggregated 
by 1932) 2 Zalecenrwein) 1943 82.3 cents, or an in 
crease of 40.2 cents. So that summarizing, we had 
28.9 cents for the direct charges—I called that 29 
cents a few minutes ago, rounding it out—8.1 for 
depreciation, insurance and taxes, 40.2 cents for 
all these overhead items, and .1 of a cent for 
bittern. Their figures, I may say. do not show 
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that. They just show 29 cents. There is appar- 
ently no increase in bittern. All those items added 
together show an increase; adjusting for fractions 
you get a figure of 78 cents, as claimed by them. 

Q. Were you told at that time or subsequently 
how or why those particular amounts of overhead 
or general or indirect charges were listed in the 
amounts they listed? A. They told me 

Mr. Rosenberg: Alay I have the foundation laid 
so we will know with whom he was talking? 

Mr. Bennett: Yes. 

@. To whom were you talking at that time’? 

A. I went to the Newark plant office of West- 
vaco in company with Mz. Canvin, who was sec- 
retary-treasurer, and Mr. Wallace C. Riddell, who 
was our chemical engineer at that time, to examine 
these figures, and we talked with Mr. W. K Wal- 
lace, the [68] Western manager of Westvaco, whose 
office is at Newark, and with a Mr. Vernon Cuneo, 
who was their accountant, and I think they called 
him plant office manager, and the information was 
given me as to the accounts by Mr. Cuneo and Mr. 
Wallace, as 1 recall, was present during all my con- 
versations with Mr. Cuneo. 

Now, these charges to overhead were stated to 
me to be made in accordance with their uniform 
national accounting system, which is prescribed 
by their New York office, and which the Newark 
office carries out, and the basis for allocating these 
various overhead items is prescribed for them in 
this uniform national system which Westvaco Chlo- 
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rine Products Corporation, I was told, follows 
through in their plants in West Virginia and else- 
where on the Atlantic Coast, elsewhere on the 
West Coast, and at Newark. 

Q. Were you given any details as to why they. 
allocated a certain percentage of overhead or in- 
direct charges to this? Any basis for making such 
allocations ? 

A. ‘They allocated their overheads because that 
is the way they were told to do it by their New 
York office. They stated that they considered that 
correct accounting under their uniform system to 
ailocate these overheads to the products that they 
made. 

Q. You were not able at the time to ascertain 
from their books and records, and assuming that 
any allocation of so-called indirect or overhead was 
appropriate in this case, whether the [69] amounts 
allocated or made were in accordance with the 
actual operation or they were the result of some ar- 
bitrary rule of thumb or other accounting tech- 
nique. 

A. Many of the items which they allocated, of 
which they allocated a portion to the gypsum pro- 
duction, quite obviously did not arise out of the 
drying and grinding of this byproduct gypsum. 
‘There was one item of new products research for 
which they charged gypsum, | believe it was, 11 
cents a ton, and I could not see how in the world 
they could justify charging 11 cents a ton to this 
byproduct gypsum for the allocation of new prod- 
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ucts research. Their research laboratory was work- 
ing on products that were completely foreign to 
gypsum. But that was part of their uniform na- 
tional accounting system. They charged everything, 
and so they charged new products research. I 
could elaborate on that if you wish. 

Q. Well, please. 

A. Because, for example, they had put on a 
number of plant guards down there. They had 
heavy watchman expense because they were mak- 
ing products—this ethylene di-bromide—and they 
had in one section of their plant a defense plant 
corporation unit plant which is now being adver- 
tised for sale by the Defense Plant Corporation, 
where they were producing a catalyst for making 
synthetic rubber, and they had a contract with 
the Rubber Reserve Corporation. Due to these 
critical or wartime critical products, they had put 
on plant protection. They had [70] put on guards 
and watchmen—— 

Mr. Rosenberg: Just a minute, Mr. Flick, L 
want to know what he was told. This witness is 
giving a lot of conclusions and observations. 

Mr. Bennett: 1 will qualify that, counsel. 

@. Were you told these things when you were 
down there? 

A. I was told everything I am relating. I did 
not imagine any of this. 

Q. Go ahead. 

A. So the byproduct gypsum was charged a 
share of all of this plant protection and whatnot 
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and the upkeep of the plant grounds. They have a 
yery nice plant down there. It is very beautifully 
kept. They have nice lawns, shrubbery and flow- 
evs, and the production of this byproduct gypsum 
is charged its proportion of all of that. 

Q. That is, you mean they sought to charge it 
in this second price raise ? 

A. Yes, they charged it so on their books and 
so told me that they kept their books that way. 
They charged plant accounting, the cost of book- 
keeping; they charged a portion of that to this 
byproduct gypsum; they charged a portion of pur- 
chasing expense, their engineering expense. ‘They 
charged a portion of their New York office ex- 
pense. They charged a portion of their West Coast 
expense, West Coast general expense, West Coast 
general supervision, West Coast telephone and tele- 
graph, New York office [71] expense, exploration— 
a portion of exploration is charged to the drying 
and grinding of this byproduct. Subscriptions and 
donations, production cost control, cost accounting 
and statistics, personnel department expense, tak- 
ing care of Selective Service deferments, and so 
forth, and hiring new employees. I might say in 
this case [ am now relating I took notes in my 
conversations with Mr. Cuneo. 1 made a pencilled 
carbon copy at the time 1 noted these things in 
my conversation and I left with Mr. Cuneo the 
carbon copy so that subsequently we would have 
no misunderstanding as to what he told me and 
what I took away with me. 
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Group insurance. So their general principle. as 
prescribed under their uniform accounting sysiem, 
was to allocate a portion of this byproduct gypsum 
of every kind of overhead and indirect expense. 

Q. The first time, however, that you knew that 
that was their policy was when you went down 
to the plant and had this first talk with Mr. Cuneo 
in 1944? 

A. That is correct. That is the first time that 
I found out what they were charging on their 
books. 

Q. But up to that time there was nothing in 
your files or in your dealings with the Westvaco 
people or with your own associates in Pacifie Port- 
land Cement Company that indicated in any way 
that at any time Westvaco had claimed or were 
claiming the right to increase its price under this 
contract by any [72] increase of price im these so- 
called indirect items of the character that you 
have mentioned ? 

A. I had absolutely no information as to all 
of this detail, which I obtained for the first time 
when I went there in January, 1944, and on subse- 
quent requests for information, which they fur- 
nished. 

Q. To be certain now, Mr. Flick, that was the 
first time that you had any knowledge or intima- 
tion that Westvaco contended or claimed the right 
to make an increase in price because of any such 
so-called indirect charge? 

A. That is correct. 
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Mr. Rosenberg: Mr. Bennett, you yourself have 
so testified. I submit the question has been asked 
and answered three times. It is leading and sug- 
gestive and argumentative. 

Mr. Bennett: I did not mean to transgress the 
rule there, but you complained before that the wit- 
ness was not answering specifically and categor- 
ically the questions I asked, and I thought I might 
anticipate the objection by asking these questions. 

Mr. Rosenberg: That does not answer the ob- 
jection. 

The Court: It is fair to say that they are slightly 
leading and suggestive. 

Mr. Bennett: Maybe it was, but I did that, 
Your Honor, with the idea that it could overcome 
what 1 anticipated might be another comment from 
counsel. [73] 

A. May I add just one more thing from my notes 
as to what Mr. Cuneo told me about their account- 
ing? 

®. Yes. 

A. Mz. Cuneo stated to me that they were not 
charging to the byproduct gypsum any cost of any 
of the processing previous to the point of separa- 
tion of the byproduct gypsum. 

Q. Subsequently and after you had a chance to 
go over those figures and review the matter again, 
did you raise any question with the defendant West- 
vaco as to the propriety of these charges totaling 
49 cents for the items, indirect and otherwise, that 
you have mentioned here? 
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A. We raised a question almost immediately. 
I may say at the time I examined the figures at 
Newark in my capacity as controller, my job on 
that occasion was to get the information and not 
to raise questions and enter into questions with 
them. I was purely there for the purpose of fact 
finding, to get the information and come back 
and report to my superiors, and Westvaco gave 
us a letter, I believe, dated January 14, 1944, in- 
ferming us their costs had gone up 78 cents and 
after March 15, 1944, the new price would be $3.76, 
and they requested, because the OPA price controls 
would prevent any such price increase, they re- 
quested us to join them in applying to the OPA 
for an increase in the maximum price from $2.98 
to $3.76. 

I talked with Mr. Wallace of Westvaco on Janu- 
ary 26, 1944, by telephone, and Mr. Wallace told 
me that they wanted us to [74| join with them in 
the OPA appheation, and I asked him what form 
they visualized our participation in it would take, 
and he said that they wanted to get us to write a 
letter to the OPA saying we would not object to 
the increase because it was justified under this 
escalator clause in our contract, and I said that 
it might be all very well to ask OPA for authority 
for a maximum price of $3.76, but we had some 
questions as to the accounting charges, and even 
though a 78 cent increase might be the maximum 
to be asked from OPA, that we would have to de- 
termine what lesser price would be proper. Under 
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OPA regulations you could always charge a lesser 
price than the maximum. Then on February 4 we 
wrote a letter to Westvaco in which we set forth 
in writing that Westvaco had shown us that this 
78 cents was composed of direct cost, 29 cents, and 
these other items, and we raised the question in 
that letter as to the propriety of these other 
charges. 

Q. Now, so we can get some of the letters in 
evidence which you have mentioned,—(to Mr. Ro- 
senberg), have you seen this letter of the 14th? 

My. Rosenberg: Yes. 

Myr. Bennett: I will offer in evidence a letter 
of January 14, 1944, from Westvaco Chlorine Prod- 
ucts Corporation to Pacific Portland Cement Com- 
pany, informing us in writing of this claimed in- 
crease of 78 cents. 

The Court: Let it be admitted and marked. [75] 

My. Bennett: I understand counsel would be 
willing to have us substitute a copy for that one. 

(The letter referred to was thereupon re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 2.) 

Mr. Bennett: I have no objection to marking 
this original and substituting a copy tomorrow. 
The witness has explained in substance this letter, 
their claim for an increase of 78 cents per ton. I 
weuld like it in the record. Does your Honor wish 
it read or shall it be deemed read ? 

The Court: You may read it into the record if 
you wish. 
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Mr. Bennett: Your Honor would like it read in 
the record ? 

The Court: I have no choice in the matter: 
whatever you wisb. 

Mr. Bennett: This is a letter on the letterhead 
of Westvaco Chlorine Products Corporation, New- 
ark, California, January 14, 1944. 

‘‘Pacific Portland Cement Company 

417 Montgomery Street, 

San Francisco, California 

‘*Gentlemen: 

‘‘Referring to that certain agreement dated the 
29th day of January, 1937, wherein Pacific Port- 
land Cement Company, a California corporation, 
is party of the first part, and California Chemical 
Company, a Delaware Corporation, was party of 
the second part, and which said agreement was sub- 
sequently [76] assigned by Calfornia Chemical 
Company, a Delaware Corporation, to Westvaco 
Chlorine Products Corporation, a Delaware cor- 
peration, and which said agreement covers the 
sale of gypsum to Pacific Portland Cement Com- 
pany, in accordance with its terms, you are hereby 
advised that the average cost of the production 
of gypsum by the undersigned, Westvaco Chlorine 
Products Corporation, for the twelve-month pe- 
riod commencing January 1, 1943, and ending De- 
cember 31, 1943, was more than five (5) per cent 
above its average cost of production of gypsum for 
the preceding twelve-month period commencing on 
the Ist day of January, 1942, and ending on the 
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31st day of December, 1942. The actual advance 
in Westvaco Chlorine Products Corporation’s cost 
of production of gypsum for the twelve-month pe- 
riod commencing January 1, 1943, and ending De- 
cember 31, 1948, over the twelve-month period com- 
mencing January 1, 1942, and ending December 31, 
1942, was seventy-eight (78) cents per ton. 

‘‘Pursuant to the terms of Paragraph 6 of the 
agreement hereinabove referred to, you are hereby 
given sixty (60) days notice in writing, that com- 
mencing on the 15 day of March, 1944, the price 
to be charged you and the amount to be paid by 
you for all gypsum delivered to your company by 
the undersigned, pursuant to the terms of said 
agreement hereinabove referred to, will be at the 
rate of Three and 76/100 ($3.76) Dollars per ton, 
said payment to be made in the manner set out in 
said agreement. [77] 

‘You are advised that an application will be 
made to the Office of Price Administration for an 
order confirming and authorizing the above in- 
crease in price. 

“You are further advised that the books of ac- 
count and records of the undersigned corporation 
relating to its production cost of gypsum will be 
open to your inspection at all reasonable times. 


*“Yours very truly, 
“WESTVACO CHLORINE 
PRODUCTS CORPORATION, 
“By W. K. WALLACE, 
‘*Western Manager.’’ 
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Q. Was that letter received before or after you 
had talked with Mr. Wallace and Mr. Cuneo down 
at the plant? 

A. That letter, dated January 14, giving us 
the notice, was dated the same day that we were 
in fact at the plant making this examination. 

@. You had not received that letter before vou 
went to the plant? 

A. No, we had not. Wallace had told us earlier 
that the costs were up and to expedite things we 
went down and we were there on the same day, 
January 14. Their letter is dated January 14. 

Q. Mr. Flick, you have stated that you objected 
to this 49 cents for indirect items, some of which 
you mentioned, and told them that you were will- 
ing to pay the direct or actual costs in the sum 
of $.29 without verifying the matter on their books. 
State to the Court why it was that you objected 
to the [78] increase of these indirect items of 49 
cents. 

A. We objected to the 49 cents overhead allo- 
cations and indirect charges because in our view 
it was absolutely incorrect accounting for them 
to charge as costs of producing this byproduct ¢yp- 
sum any of these overhead and indivect items. We 
have a product which is a waste product, and in 
order to give it value they have to dry it and grind 
it and put it on freight cars. As that gypsum 
is actually something they have to get rid of in 
order to make magnesium oxide, the sulphate is 
an impurity. They can’t have sulphates and cal- 


Westvaco Chlorine Products Corp. 128 


(Testimony of C. Bruce Flick.) 
cium going into the manegisum oxide, at least not 
very much of it. 

My. Rosenberg: Just a moment. Is this witness 
testifying as an expert? 

Mr. Bennett: Well, I will consider him as an 
expert. He is stating his reasons. 

Mr. Rosenberg: I am not going to consider him 
a chemical expert unless he qualifies as such. L 
think it is presumptious for this accountant to tes- 
tify as a chemist, and I ask that he be qualified 
if he is going to express such opinions. 

Mr. Bennett: I would lke at this time—I can 
do that, too, perhaps—— 

Mr. Rosenberg: Go ahead. 

Mr. Bennett: I would like at this time to clear 
up one matter, Your Honor. During the opening 
statement of defendant’s counsel, he stated among 
other things that this contract that [79] they lived 
with, acted under, and wanted to act under, at 
least we did, and they did on their own terms, for 
a period of some ten years, was invalid. He also 
says that this is not a byproduct. As a matter of 
fact, the contract defines it. he contract says: 

‘California contemplates the erection of a plant 
located on Canal Head at Newark, California, 
prnnarily designed to produce magnesium oxide 
in its various forms, which plant will produce as 
a byproduct substantial quantities of gypsum.’’ I 
think the witness need not qualify as a chemical 
expert to say that this is a byproduct because the 
parties in their contract have said it was a by- 
product. 
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Mr. Rosenberg: I will stand on my objection 
that when the witness gets into a discussion of 
chemistry and what can or cannot be done in the 
chemical process involved in a chemical plant, he 
has not been qualified. 

The Court: That testimony in relation to the 
language of that question may go out. 

My. Bennett: Your Honor, I would like to ask 
this question at this juncture: 

@. So we can avoid possible objections, did you 
ever visit the plant down there at Newark, Mr. 
Flick? 

A. Yes, I visited the plant in January, 1944. 

Q. Were you shown over the plant and ex- 
plained the details of its operation? [80] 

A. Yes, I was shown over the plant by Mr. W. 
KX. Wallace, their western manager. 

Q. At that time did Mr. Wallace explain to you 
and tell you what the manufacturing cost—— 

Mr. Rosenberg: Don’t be leading. I do not like 
to object all the time, but 

Mr. Bennett: You are right. I will withdraw 
the question. 

@. State what Mr. Wallace said to you, if any- 
thing, in connection with the operation, the proc- 
ess and operation then being carried on at the 
Newark plant of the Westvaco Corporation. 

A. Well, we went out and looked over the plant 
itself. We looked at the ditferent pieces of equip- 
ment. We looked at the tanks where the gypsum 
was precipitated and the unit where the eypsum 
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was dried and ground. We looked at the bins where 
it was stored. We looked at the loading facilities. 
We walked over the plant, and he just generally 
explained what went on in the different units, the 
different machines, and so forth. We had with us 
Mr. Wallace Riddell, who was our chemical engi- 
neer, and when we got back from the trip, I said, 
‘*Wallace, I would like to have a memorandum of 
the process and the equipment, and you are better 
qualified than I. I wish you would write it up,” 
which he did, and I have a copy cf it in my cost 
file, because you can’t decide what is good acconnt- 
ing unless you understand what happened. Ac- 
counting is supposed [81] to record facets. 

Mr. Rosenberg: Is that his qualification, Mr. 
Bennett, as a chemical expert ? 

Mr. Bennett: I am not contending he was a 
chemical expert. He was not professing to be a 
chemical expert, as 1 understood it. He may have 
said something about chemistry but the Court has 
stricken that out. 

Lhe Witness: I have to have an understanding 
of the processes in general in order to determine 
as to the accounting, and Mr. Riddell gave me 
that understanding. Mr. Wallace gave it to me in 
general terms. I have read magazine articles on 
it. I have read an article by Dr. Seaton. I think 
he said it was a byproduct in his magazine article. 

Q. (By the Court): You would not care to 
qualify as a chemical expert, would you? 

mx. No, sm [82] 
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Q. (Mz. Bennett): You spoke of an article by 
Dr. Seaton that you had read concerning this oper- 
ation down there. Will you point ont the article 
and describe in what publication it appeared, Mr. 
Flick? 

A. Dr. Seaton wrote an article on a process in 
‘‘Chemical and Metallurgical Engineering,’’ No- 
vember, 1931, and in this article he described in 
general the process, and he says, ‘‘The by-product 
gypsum from the process, through the operation of 
favorable location factors is marketable at a profit 
instead of being a valueless waste.’’ 

Q. Who is Dr. Seaton? 

A. Dr. Seaton is the executive vice president of 
Westvaco Chlorine Products Corporation. 

Q. And he was formerly connected with the 
predecessor in interest, the California Chemical 
Company ? 

A. He was with California Chemical Corpora- 
tion at the time he wrote this article entitled, ‘‘Bro- 
mine and Magnesium Compounds Drawn From 
Western Bays and Hills,’’? containing a flow sheet 
and a diagram of their then operation at Newark, 
which was essentially the same as the subsequent 
and present operation. 

Q. Except as to size? 

A. Except as to size. The basic chemistry is in 
articles, text-books and one thing and another. 

Mr. Bennett: Is there any question, Counsel, 
that Dr. Seaton, the executive vice president of the 
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Westvaco Chemical Company, wrote this article the 
witness has referred to? 

Mr. Rosenberg: I do not doubt it for one mo- 
ment. 

Mr. Bennett: I would like to offer that article 
in evidence at this time, your Honor. I will offer 
it in evidence in the form of a photostat that we 
have prepared from the publication, itself. I will 
give counsel a copy of that. 

The Court: Indicate so the record is clear the 
purpose of this offer. It is offered to prove what? 

Mr. Bennett: It is to prove, your Honor, several 
things: The character of operation, the method of 
manufacturing gypsum, the steps advised and the 
admission by a present officer of the corporation 
that gypsum is a by-product and unless processed 
by grinding, drying and shipping it is a waste 
product. 

Mr. Rosenberg: We do not question that, your 
Honor. 

The Court: That is just what I was going to 
suggest. There does not seem to be any question 
about it being a by-product. 

Mr. Bennett: Counsel stated he did not accept 
that in his opening statement. 

Mr. Rosenberg: I said nothing of the kind. I 
said it may be a by-product from a chemical pro- 
duction standpoint, but for accounting purposes it 
does not make a particle of difference whether it is 
considered a by-product or a joint product. I am 
sure that was my statement. 
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Mr. Bennett: Another reason, your Honor, there 
is an issue [84] here as to sulphuric acid, counsel 
made to you. Dr. Seaton, the head technical man of 
this defendant corporation, states here that this 
sulphuric acid is necessary for the manufacture of 
the principal product, magnesium oxide, that they 
now seek to charge entirely to this by-product. I 
think it is important in the sense that it is an ad- 
mission by the senior executive of this defendant 
corporation that this charge that they have sought 
to make for sulphuric acid against this by-product 
gypsum is improper. 

The Court: This is off the record. 

(Discussion off the record.) 

Mr. Bennett: Your Honor did not rule on the 
matter of this article? 

The Court: No. There hasn’t been any objection 
made so it will be admitted and marked. 

(The magazine article referred to was there- 
upon received in evidence and marked Plain- 
tiff’s Exhibit No. 3.) 
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The Court: We will take an adjournment in this 
ease until Wednesday, December 10, 1947. 
(An adjournment was thereupon taken until 
Wednesday, December 10, 1947, at 10:00 o’clock 
a.m.) [85] 


Wednesday, December 10, 1947, 10:00 o’clock a.m 


The Clerk: Pacific Portland Cement Company 
v. Westvaco. 

Mr. Bennett: Ready for the plaintiff. 

Mr. Rosenberg: Ready. 

The Court: You may proceed, gentlemen. 

Mr. Bennett: Your Honor, as so frequently 
happens, minor typographic errors appear in the 
transcript. Yesterday Mr. Rosenberg kindly called 
to mv attention certain corrections that he wished 
to suggest in the transcript with reference to his 
opening statement, all of which I agreed to, and we 
read over the remaining portion and likewise found 
minor corrections. I thought perhaps in a case of 
this type, involving as it does technical phraseology, 
that perhaps it would be of aid to the Court and 
counsel if we could make our corrections as we go 
alone. I have here both the list of the corrections 
suggested by Mx. Rosenberg and those of mine that 
IT wish to suggest. I have not handed Mr. Rosen- 
berg the corrections that I wish to make. They are 
all of minor nature, spelling of words and so on. 

The Court: J do not think there will be any 
difficulty about any corrections that either side 
wishes to make to the transcript, and if you can 
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not have an accord there, J will try to help you. 

Mr. Bennett: As to Your Honor’s copy, shall I 
hand the [86] corrections to Mr. Welsh? 

The Court: Very well. 

Mr. Bennett: One other preliminary matter: 
Mr. Rosenberg, I understood you to say when we 
last convened, either in your opening statement or 
later on, the defendant corporation had not made 
nor does it claim the right to make charges for 
direct costs or direct processing costs up to the 
point that the separation of the calcium sulphate 
or gypsum from bittern is made. 

Mr. Rosenberg: With the exception of the bit- 
tern charge, it is not in controversy, as I under- 
stand it. There has been no price increase based 
upon increase of cost of bittern. As a matter of fact, 
in the last price increase there was in fact a de- 
erease in bittern cost, but with that exception, that 
is true. 

Mr. Bennett: The statement I have made is true 
with the exception that you have claimed the right 
to charge a portion of the cost of the manufacture 
of gypsum, the initial cost of the bittern so used ? 

Mr. Rosenberg: <A portion of it, yes. 

Mr. Bennett: But as to all other processing 
costs, up to the point of separation of the calcium 
sulphate, you have not made or allocated against 
evpsum any of the costs? 

Mr. Rosenberg: That is true. So that there won’t 
be any misunderstanding, we do allocate to gypsum 
a portion of our [87] general overhead and indirect 
cost, but the allocation is made on the basis of our 
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labor cost in connection with the processing of 
eypsum after the point where the gypsum is sep- 
arated. 

The Court: No overhead prior to that period. 

My. Rosenberg: No, Your Honor. In other 
words, we use as a basis for allocating of overhead 
the labor charges in the gypsum plant as related to 
the entire labor charges in the entire plant, so that 
in effect the result is we do allocate overhead on 
the basis of the relation that those labor charges 
bear to the entire labor charges in the plant. 

The Court: So I may follow you, so there is no 
question about it, the overhead charges that you 
have in mind begin when? At what period? Through 
the whole period ? 

Mr. Rosenberg: I think I can explain it this 
way, Your Honor: When you are operating a plant, 
vou have overhead charges continuously. 

The Court: I understand. 

Mr. Rosenberg: In order to determine what pro- 
portion of those general overhead charges are prop- 
erly allocable to gypsum, we allocate them on the 
basis which the labor charges which are directly 
related to the gypsum processes bear to the entire 
labor charges in the plant. So our position is that 
results in allocating to gypsum a portion of the 
overhead. It is equivalent to allocating overhead 
after the point of separation. [88] 

The Court: Does any charge begin before that 
time in relation to overhead? 

Mr. Rosenberg: For instance, Your Honor, Ict 
us take the western manager of the company. He is 
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there all the time and his duties relate to everything 
that goes on in the plant. 

The Court: All right. Then there is no charge 
at the very inception of this process? 

Mr. Rosenberg: Not as such. 

The Court: It would be well to clear that up, 
and I think vou had better take some time so there 
will be no question about it. I had better take a 
recess so you won’t hurriedly get on this record 
without having a full understanding of the charges, 
whatever they may be. I say that advisedly. 

Mr. Rosenberg: Let me say this, and if this does 
not clear it up for the Court, then I will try to 
clear it up further: At the end of the month we 
know that during that month we have had various 
general expenses which can not be attributed di- 
rectly to any product, such as the manager’s sal- 
ary, supervisory employees, accounting expense, and 
thines of that character, so then at the end of the 
month we allocate those general expenses to the 
various products that we produce in the propor- 
tions that the direct charges of labor, directly at- 
tributable to those various products, bear to the 
entire labor charges. Does that make it clear to the 
Court? 

The Court: It is clear to me, either one way or 
the other, [89] but I wanted to clear up in my own 
mind, and the reason T indicated was, the truth of 
the matter is from the standpoint of overhead 
charges attributable to this magnesium begins at the 
very inception of the operation. 

Mr. Rosenberg: You mean gypsum, Your Honor? 
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The Court: Or gypsum, rather. 

Mr. Rosenberg: I do not think that— 

The Court: There is overhead, keeping in mind 
superintendents, supervision and what not, labor 
eosts—there is a percentage that is attributable to 
that, isn’t there? 

Mr. Rosenberg: <A percentage, but the percent- 
age is based upon the labor charges that occur from 
this point on. 

The Court: No overhead charges begin until 
that point in relation to this product? 

Mr. Rosenberg: I think we ean say that on the 
basis— 

The Court: It would be well to clear that up. 
That is the only reason I delevoped this thing so 
there would be no misunderstanding. For after all, 
according to your statement, there is an overhead 
charge at all times. 

Mr. Rosenberg: There is of necessity, yes, and 
then to determine— 

The Court: And then you say it begins at this 
point in the process. We are talking about two dif- 
ferent things. 

Mr. Rosenberg: Let us say this, that none of the 
charges that are directly attributable to this precess 
here or the one [90] that precedes it, direct charges, 
are charged to gypsum. The only direct charges 
that are made to gypsum are the charges for labor 
and materials that occur from the time that that 
material is separated at this point. 

ihe Cow: All meht. There is an imdirect 
charge, then, according to your own statement. 
Overhead still remains. 
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Mr. Rosenberg: Oh, yes, we have to have a 
plant there to manufacture this stuff. We could not 
do it out in a lot. So in order not to burden this 
product with more than its just share of the over- 
head, we allocate to this product only that propor- 
tion of the general overhead that the direct labor 
charges performed in the processing and the refin- 
ing of this product bears to the total labor charges 
in the entire plant, and we think that that results 
in giving to this product only the proportion of the 
overhead that is fairly attributable to it. 

The Court: I shall ask Mr. Bennett to get on 
record and see what his understanding is. 

Mr. Bennett: I have been trying to find that 
out, Your Honor. The day before yesterday, when 
counsel mentioned that, it was the first time. As I 
understand it, his statement now is in this opera- 
tion for the manufacture of the principal product, 
the magnesium oxide over here, and then the manu- 
facturer of this by-product, namely, the drying, 
erinding and delivery of the calcium sulphate, which 
is precipitated off from the [91] bittern, so that im- 
purities may be removed from the magnesium sul- 
phate, the pumping in, the acquiring of the bittern, 
the handling of that fluid through the process of 
mixing in the sulphuric acid and the mixing of the 
calcium chloride and the other steps up to the point 
of separating off from the fluid this calcium sur- 
phate, which is the gypsum factor, no direct charges 
are made except counsel states that they have al- 
located against the gypsum a portion (what portion 
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we do not know) a portion of the cost to the de- 
fendant of the bittern water that they purchased 
from the salt companies. But all direct charges or 
actual charges, as he says, in the handling of that 
bittern and the operation of the plant up to the 
time of the separation is not included. They started 
their cost structure or accounting at the time of the 
separation and then they charged as actual or direct 
cost of the production of calcium sulphate the cost 
of drying, grinding and delivering, that is, labor 
with incidental workmen’s social security, the cost 
of materials, heat, power and water that is used in 
this further process of drying, grinding and deliv- 
ering the calcium sulphate, which Dr. Seaton says 
would otherwise be a waste product, and those are 
the costs, Your Honor, that we say under the con- 
tract are the costs upon which actual increases may 
be added to the contract price, but the defendant 
contends that in addition to these direct or actual 
costs of producing the gypsum, this calcium sulphate 
by drying, grinding and delivering it to the [92] 
plaintiff corporation, they are entitled to add, and 
they say that they have figured on their books by 
a process of accounting and allocation a certain 
proportion of the total overhead and _ indirect 
charges of the operation of the whole plant, and as 
the evidence shows also some of the overhead of 
the New York office. We dispute and will offer 
evidence by experts that it is not proper in this 
situation to consider this overhead and indirect 
items a part of the cost of manufacture under this 
particular contract. It might be for purposes of the 
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accounting of the business itself, because the busi- 
ness can set up any sort of system—it can allocate 
10 per cent, 20 per cent or nothing to a by-product— 
but so far as this contract is concerned, in the light 
of the manifest intention as shown on the fact of it 
and the actual intention and construction by the 
parties, the overhead items and the indirect items 
should not be included in any basis of computing 
any actual increases in the cost of producing the 
eypsum; but counsel has said they contend other- 
wise, and they have allocated a portion of their 
total overcharge and indirect items to the actual or 
direct cost of manufacturing this or producing this 
gypsum from the point of separation, and the pro- 
portion of those overhead and indirect items is de- 
termined by the relation of the actual or direct costs 
of manufacturing or producing this gypsum bears 
to the total or all of the overhead and indirect items 
of the whole plant during the whole period of the 
year. Now, that, as I [93] understand it, is counse!’s 
position, is that correct? 

Mr. Rosenberg: Well, substantially. You say all 
the direct charges. I limited that to labor, Mr. Ben- 
nett. 

Mr. Bennett: And I understand, too, in alloeat- 
ing the overhead or this portion, so far to us un- 
known, to the claimed costs of manufacturing, the 
claimed actual increase of the cost of manufactur- 
ing or producing the gypsum, as the language in the 
contract reads, is based upon the overhead not only 
of this entire plant, but of the defendant company’s 
West Coast operation and the New York office, is 
that correct ? 
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Mr. Rosenberg: That portion which is allocable 
to the Newark plant. In other words, it is based 
upon all of the necessary overhead charges that are 
necessary to make this an integrated, functioning, 
manufacturing unit. That is it. Now, as I say, there 
is one thing I probably neglected to mention and 
that has already been mentioned, and that is the 
only other charge that we make to gypsum prior to 
the point of actual precipitation is the sulphuric 
acid during the time that we are not making bro- 
mine, the reason for that being the evidence will 
show that that sulphuric acid is necessary in order 
to precipitate the gypsum. 

Mr. Bennett: Now, on that point— 

Mr. Rosenberg: May I say one other thing, Mr. 
Bennett? You seem to be a little surprised at this 
information, but I think if you read the answers to 
our interrogratories you will [94] notice in the ex- 
hibits that are attached, it is clearly stated that 
overhead is allocated on a labor basis. Exhibit A, 
Exhibit B. overhead is allocated on a labor basis. 
Exhibit C, overhead allocated on a labor basis. 

Mr. Bennett: We did not know the labor basis 
started at this point. 

Mr. Rosenberg: Mr. Flick testified the other 
day that Mr. Cuneo told him we charged no labor 
to gypsum prior to the point of separation. 

Mr. Bennett: Well, I was confused about that, 
Your Honor. I did not have in mind that all the 
direct charges. Perhaps counsel is right about the 
labor. But I understood him to say the day before 
yesterday there were no direct charges, and he has 
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repeated this again today, that there were no di- 
rect charges in this operation up to the point of 
separation of the calcium sulphate, which is gypsum 
in the wet form, or made against that, except a 
portion of the bittern, the cost of the bittern, and 
now all of the sulphuric acid, is that correct? 

Mr. Rosenberg: That is correct. 

Mr. Bennett: You also agree and will stipulate, 
Mr. Rosenberg, up to July 1, 1945 and from 1937 up 
until that time, no part of the sulphuric acid you 
used at your plant in this operation or any opera- 
tion from which gypsum was produced as a by- 
product was charged against the gypsum? 

Mr. Rosenberg: That is right. It was all charged 
to the [95] bromine. 

Mr. Bennett: Yes. 

The Court: I am possibly responsible for this, 
but I like to follow the testimony and that is the 
reason I had to have this explanation. Now, is it 
as clear to both sides— 

Mr. Rosenberg: Is it clear to the Court, Your 
Honor? 

The Court: Oh, it is. We are talking about over- 
head, which is a charge on everything. 

My. Rosenberg: ‘That is right. 

‘he Court: And then we come in and we are 
charging beginning at a certain point directly to 
gypsum. 

Mr. Bennett: I think Your Honor has been of 
help to me. I do not know whether counsel has had 
this in mind. 
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The Court: Well, I have not gone over your 
pleadings nor your interrogatories nor familiarized 
myself at all with the case. I like to meet any prob- 
lem with an open mind. 

Mr. Bennett: I think it is well that we have 
our positions stated now. 

The Court: Is there anything else that you have 
in mind? 

Mr. Rosenberg: In other words, I wanted to 
make sure that the Court understands that the over- 
head is allocated on the basis of the labor that is 
performed on the gvpsum from the time that it is 
separated from the bittern. 

The Court: May I inquire if you know—and it 
is because I am limited in this accounting fie!d-— 
what would be the overhead [97] at the very incep- 
tion? A fraction or what, in relation to your gyp- 
sum ? 

Mr. Rosenberg: What would be— 

The Court: Or any kind of charge. Maybe that 
is not a fair question. 

Mr. Rosenberg: J do not think I am competent 
to answer that. 

The Court: On every product there is a charge 
for overhead, anything produced in any factory. 

Mr. Rosenberg: That is right. 

The Court: All right. What is the percentage 
in relation to the product gypsum? 

Mr. Rosenberg: Well, it varies. There is no 
fixed percentage. 

The Court: That is the reason I am inquiring. 
Maybe it is not a fair enough question. I am not 
close enough to your problem. 
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Mr. Rosenberg: In the year 1942, out of total 
charges of $1.93 per ton, overhead was 42 cents; in 
the year 1943, out of total cost of $2.71, overhead 
was 82 cents. In the period— 

The Court: I just wanted one example. For ex- 
ample, the first one in 1942, it was 42 cents? 

Mr. Rosenberg: That is right. 

The Court: What was that made up of? 

Ma. Resenberg: Here are the subsidiary ac- 
counts which [97] make up that total: Research, 
research new products, plant accounting, purchas- 
ine and stores, engineering, Newark supervision, 
Newark general plant expense, Newark shop and 
maintenance, Newark laboratory, Newark plant 
protection, Newark process control, West Coast 
general expense, West Coast general supervision, 
West Coast telephone and telegraph, West Coast 
New York office—that means a portion of the New 
York office expense that is allocated to this plant— 
West Coast exploration, West Coast subscriptions 
and donations, West Coast cost control— 

The Court: Let us take any one of those items. 
Have you the figures available there? 

Mr. Rosenberg: Yes, Your Honor. 

The Court: Telephone, for example, so I may 
follow it through. 

Mr. Rosenberg: Well, telephone and telegraph 
in the period from July 1, 1944 to June 30, 1945— 
that is a period of twelve months—there was a total 
of $711.57 allocated to gypsum for the year. 

The Court: That would be a percentage of what ? 

My. Rosenberg: ‘That would be a percentage of 
the total. 
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The Court: Limited to this plant here? 

Mr. Rosenberg: Yes. 

Mr. Bennett: The whole West Coast operation 
part of the New York expense, too, I understand. 

Mr. Rosenberg: I do not know. That is some- 
thing we will have to get from the accountant. Mr. 
Ray may know that. 

The Court: That is why I got into this discus- 
sion. However, both sides will be comforted with 
the record here. Let us proceed. 

Mr. Bennett: Your Honor asked one question 
with respect to one specific example. I thought that 
this might be illuminating: Using their own figures 
from July 1, 1945 to June 30, 1946, their direct 
charges, that is, the charges for labor, labor repairs 
on machines in the manufacture of gypsum, work- 
men's compensation insurance. social security taxes, 
materials and supphes, operations, materials and 
supplies, repairs, water, power, gas, fuel oil, which 
was a direct or actual cost of producing gypsum, 
was asserted by the defendant to be $1.13 per ton. 
The indirect or the total alleged or claimed cost of 
production, including the indirect and claimed over- 
head items, amount to, according to their figures, 
$3.12. In other words, the direct or actual cost ac- 
cording to their figures was $1.13. They claim $1.99 
additional overhead and indirect charges for that 
period. 

The Court: You will have experts on both sides? 

Mr. Bennett: Yes, Your Honor. Mr. Flick, will 
vou take the stand, please? [99] 

Mz. Bennett: My colleague, Mr. Kaapcke, called 
my attention to a possible slip of speech. He said 
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T said something about charges that we don’t ques- 
tion. I was referring to the actual or direct charges, 
the cost or actual cost and the actual increases in 
the cost of manufacture of gypsum as I have pre- 
viously indicated, the cost for drying, grinding and 
delivering. We do question any allocation from the 
hbittern. We do question any part of the sulphuric 
acid; that will be shown by the record and the evi- 
dence before Your Honor. 

The Court: Very well. 

Mr. Rosenberg: So the record may be clear, Mr. 
Bennett, you realize that there is no claim of bit- 
tern charge involved in these increases; that is true, 
isn't it? In other words, the last increase we gave 
vou, our cost was reduced from 18 to 16 cents per 
ton and in 1942-1943 it was charged the same, both 
periods. 

Mr. Kaapcke: I think that is correct except that 
on defendant’s books as disclosed by the costs fur- 
nished us, it shows in the period of the first increase 
there was a bittern increase of 4 cents. 

Mir. Rosenberg: That is not in controversy in 
this litigation. 

Mr. Bennett: Well, in this litigation it is in 
controversy because we have a contract to deal with 
in the future. I want to get it perfectly clear to the 
Court so you are not [100] misled and in order to 
have it clear, I will state we object to the inclusion 
in the cost of products under the contract as in- 
tended by the contract of this by-product gypsum 
or any cost of bittern or any cost of sulphuric acid. 
The evidence will show Your Honor the reason why. 
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The Court: Very well. 
Mr. Bennett: Mr. Flick, will you take the stand ? 


C. BRUCE FLICK 
recalled, previously sworn. 


Direct Examination (resumed) 
Mr. Bennett: 

Q. You testified the day before yesterday that 
you had been down to the plant of the defendant at 
Newark and were shown some figures that were 
represented by the defendant’s representative to be 
taken from their books and you then returned to 
your office. I will ask you, Mr. Flick, whether 
under date of February 4, 1944, you wrote a letter 
to the defendant at Newark, California, copy of 
which letter I now hand you. 

A. Yes, I wrote this letter. 

Mr. Bennett: Any question about that letter, 
counsel ? 

Mr. Rosenberg: No question. 

Mr. Bennett: I offer this in evidence as Plain- 
tiff’s Exhibit No. 4. 

The Court: Admitted and marked. [101] 

(Thereupon the letter in question was re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 4.) 

Mr. Bennett: It is dated February 4, 1944 ad- 
dressed to Westvaco Chlorine Products Company, 
Newark, California, att: Mr. W. K. Wallace, West- 
ern Manager. 
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(Testimony of C. Bruce Flick) 

‘Gentlemen: 

“Subject: Westvaco Cost Charged to Gypsum 

“We have reviewed the suggested form of letter 
which M1. Wallace handed to Mr. Flick on Jann- 
ary 31, 1944, to be addressed by Pacific Portland 
Cement Company to Westvaco Chlorine Products 
Company. We recognize the problem that exists 
fiom your point of view, and wish to cooperate fully 
in solving it. 

‘As indicated in our conversations, we question 
the correctness of the proposed price of $3.76 per 
ton. The figures you have furnished us show a basis 
for claiming a certain amount of price increase, but 
not, as it looks to us, to the full extent of 78¢ per 
ton. We are advised that when application is made 
to O.P.A. for authority to increase the price, it 
should be on a definite and unquestioned basis, as 
otherwise the application might be prejudiced. 

“Your figures show that the 78¢ increase is com- 


posed of: 
‘Direct costs 29 
Overhead AO 
Taxes, Insurance and 
Depreciation .08 
Water (1.D.C.) .O1 
Total 78 


“The overhead for 19438 includes $2,804 on ac- 
count of a portion of new products research ex- 
pense. This would not seem to be an ‘actual ad- 
vanee in cost of manufacture’ of gypsum. Pro- 
rated expense for Purchasing and Stores amounts 
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(Testimony of C. Bruce Flick) 

to $1,192 for 1943, compared with $2,170 for ma- 
terials and supplies. This disproportion apparently 
results from the method of prorating. Various other 
items appear to be open to question. 

“Tt is our understanding that according to gen- 
erally recognized accounting practice, by-product 
eypsum should be charged only with costs directly 
incurred to put it in marketable condition, and 
should not be charged pro-ratas of overhead ex- 
pense which the plant would have regardless of 
eypsum production and which do not represent 
actual cost of manufacture of by-product gypsum. 

‘We should like to suggest that we examine in 
ereater detail and discuss further with you all the 
accounting charges in question and see if we cannot 
agree as to their correctness under the contract, be- 
fore proceeding further. We know you wish to 
avoid any unnecessary delay, and we shall await 
your eall. 


“Very truly yours, 


‘Pacific Portland Cement 
Company 
7/7 °C. B. FLIGXS 
‘*Controller 
BOGE WH} 103] 


©). (Mr. Bennett): Prior te Qwritine that let- 
ter, you had received from the defendant a form of 
letter which was mentioned in your letter of Feb- 
ruary +, which they had asked you to send on to 
them for the purpose of enabling them to make an 
OPA application for an increase in maximum price ? 
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(Testimony of C. Bruce Flick) 

A. Yes, I have. They had prepared a copy of a 
letter which they wanted Pacific Portland Cement 
Company to sign which would accompany their ap- 
plication to the Office of Price Administration for 
an increase in their permitted maximum price un- 
der the maximum price regulation. The price was 
frozen at $2.98 where it had been in 1942 when the 
OPA basic period was stated. 

Q. Do you have a copy or any record in your 
files of that letter other than the reference to it in 
vour letter of February 4? 

A. I do not have a copy of that first draft of 
that letter. I did find the final letter which we 
eventually signed to go along with that applica- 
tion, but I have no copy of that first proposed let- 
ter. 

Mr. Bennett: I suppose, counsel, your chent 
does have a copy of the letter sent prior to Feb- 
ruary 4? 

Mr. Rosenberg: I don’t believe I have, Mr. Ben- 
Meet. 

Mia. Bennett: It probably is not material, Your 
Honor. I just wanted to show why we haven’t pro- 
duced it. 

Q. In vour letter of February 4, or following 
your letter of [104] that date, February 4, did you 
receive a reply or was there any conference con- 
cerning the matter stated in that communication 
to them? 

A. I don’t believe that we received a written 
reply, only a day or so later, in fact, on February 
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7, Mr. Wallace and Mr. Willams of Westvaco came 
to my office and discussed the questions raised in 
the letter and particularly with reference to the 
question raised in the letter as to the claimed in- 
crease of cost. Westvaco claimed the cost had gone 
up 78 cents, 29 cents therein on direct charges and 
the remainder of 49 cents was in all of these over- 
head and other allocations. So Mr. Wallace and Mr. 
Williams came to my office to talk about it and 
discuss these questions. 

Q. What was said by Mr. Wallace, Mr. Williams 
and yourself in connection with that subject mat- 
ter at that time and place? 

A. Mr. Williams stated that this gypsum, we 
discussed the question of whether the gypsum was 
a byproduct. Williams said the gypsum was a co- 
product and not a byproduct. He said he was a lit- 
tle hazy on the terms of the contract but as far as 
he was concerned, byproduct did not mean any- 
thing, that it was a co-product, not a byproduct. I 
pointed out various reasons why in my opinion it 
was a true byproduct as recited in the contract and 
that being a product incidental to the production of 
magnesium oxide that they could dump it if they 
chose instead of drying it and grinding it and de- 
livering it and the [105] contract required that we 
take all of it in excess of 4,000 tons a year and the 
contract itself said it was a byproduct and the plant 
was built primarily to produce magnesium oxide 
and the gypsum was of little expense—I mean, it 
was only about 5 per cent of the labor for the entire 
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plant and the sale thereof on the presumption—I 
will skip that because I made a presumption. The 
value per ton of gypsum was only about one tenth 
of the value of ton of the magnesium. But under my 
reasoning as an accountant, I considered it was a 
true byproduct and we should apply to it only the 
direct charges and not all these overhead allocations. 

@. This was the discussion— 

A. This was the discussion with Mr. Wallace, 
W. K. Wallace of Westvaco, and Mr. Williams who 
was at that time an assistant to the president, I be- 
lieve, but he was out here from New York for the 
purpose. They did not deny any of my points but 
thev said regardless of all that they considered it 
a co-product because that was their practice in all 
their plants throughout the United States, that they 
had a uniform accounting system but they believed 
their uniform accounting practice of allocating all 
overhead to all products should apply, and of 
course, I said, ‘‘ Well, an accounting practice which 
vou follow in your own company for your own pur- 
pose is entirely satisfactory to you, but not appro- 
priate to this contract for the purpose of the es- 
calator clause.’’ I even told them I had seen in the 
files a [106] letter that Mr. Barrows wrote to Mr. 
Colton in which he _ specifically mentioned the 
items— 

Mr. Rosenberg: I will object to any testimony 
from this witness as to what he saw in somebody 
else’s files. He is about to go into something that 
will be objectionable. 
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Mr. Bennett: This is a discussion. 

The Court: Pardon me. The objection goes to 
that letter that he saw in the files. 

My. Bennett: Well, he has stated— 

The Court: We are developing a conversation 
here. 

Mr. Bennett: May it please the Court, this was 
a conversation had between Mr. Flick representing 
the plaintiff and Mr. Willams, the assistant to the 
president, and Mr. Wallace representing the defend- 
ant, and the subject of the conversation was the 
interpretation of the contract and the letter that 
Myr. Flick is referring to, he says when they were 
talking about their uniform accounting practice in- 
cluding overhead, he says, ‘‘I have in my files—-”’ 

The Court: In relation to what you saw in the 
files, was there a discussion about it? 

The Witness: The letter I referred to was in 
this conversation. I said to Mr. Wallace, “I have 
even got a letter in my file that Mr. Barrows wrote 
to Mr. Colton in which he mentions labor, fuel and 
supplies.”’ 

Mr. Rosenberg: May I ask what the purpose of 
this [107] testimony is? 

Mr. Bennett: Well, counsel, you said in your 
opening statement, one thing, that this contract was 
invalid because costs of construction were up, cost 
of manufacturing and actual advances in the cost 
of producing and manufacturing gypsum was so 
uncertain, ambiguous, I think you used the term, 
that the whole contract is invalid. Our position is, 


158 Pacific Portland Cement Co. vs. 


(Testimony of C. Bruce Flick) 

of course, it is not, that all this Court is required 
to do is what other courts are required to do, that 
is, interpret the contract in the hght of the con- 
tract and in the light of the meaning of the parties. 

The Court: Proceed. Objection overruled. 

Mr. Bennett: Does Your Honor wish me to pro- 
ceed or do you have another matter? 

The Court: We will take a recess. 

Mr. Rosenberg: Before we adjourn, I notice the 
witness has been referring to notes to answer the 
questions. Could I take a look at those notes dur- 
ing the recess? 

Mr. Bennett: For the record, I will have the 
witness describe what the notes are. 

The Court: Well, he just wants to look at them. 

My. Bennett: Certainly, he can do that. 

(Recess. ) 

The Court: You may proceed. 

Q. (Mr. Bennett): Mr. Flick, did you repeat 
the substance [LO8] of the conversation you had 
with Mr. Williams and Mr. Wallace of the defend- 
ant corporation and yourself in your office on 
February 7, 1944? 

A. I completed most of it. I believe I had just 
mentioned the fact we were discussing what ought 
to be included in these charges to the cost of pro- 
duction of the byproduct gypsum and JI had just 
mentioned the fact I told Mr. Wilhams and Mr. 
Wallace that I had seen the letter from Mr. Bar- 
rows to Mr. Colton specifying labor, fuel and sup- 
plies. We left it that I would further review with 
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Mr. Wallace what Mr. Williams called technical 
accounting questions. He said when they got all 
through with that there was still what he terms a 
practical situation that Westvaco must get enough 
for the gypsum to make it pay to produce it. I said 
there was no question about their right to charge 
all direct or actual costs but allocating overhead 
which was not out of pocket expense for producing 
evpsum—a particular illustration that stuck in my 
mind was the ‘‘New Products Research,’’ they were 
charging 10 cents a ton, and another illustration 
was the excessively high charge for purchasing 
stores expense. That was about all that discussion. 

Q. Counsel referred, and it was obvious to the 
Court, that you were referring to a memorandum 
or a paper when you stated the conversation that 
took place at that time, Mr. Flick. What was the 
paper or memorandum that you referred to? 

A. Well, this paper is a memorandum of that 
conversation which [109] I dictated immediately 
following the conversation. 

@. I hand you herewith a copy of letter from 
California Chemical Company, Mills Tower, 220 
bush Street, San Francisco dated June 5, 1936 ad- 
dressed to Pacific Portland Cement Company, 111 
Sutter Street, San Francisco, Attention: Mr. Col- 
ton, Vice President, and purports to be signed by 
California Chemical Company by Stanley H. Bar- 
rows, and I will ask you whether that is the letter 
that you referred to in your statements or discus- 
sions with Mr. Wallace and Mr. Williams on this 
7th day of February, 1944, conversation. 
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A. Yes, this is the letter. I think what I had in 
mind is on page 3 of this letter where he said— 

Mr. Rosenberg: Just a minute. The letter is the 
best evidence of its contents, I submit. 

Mr. Bennett: I offer the letter in evidence. 

Mr. Rosenberg: ‘To which I object on the ground 
it is incompetent, irrelevant and immaterial; the 
proper foundation has not been laid. This letter 
purports to be a copy of a letter dated June 5, 
1936, which is seven months prior to the execution 
of this agreement. I think that before this letter 
comes in we are going to have to argue to the Court 
on the admissibility of any evidence relating to the 
negotiations that resulted in and were merged in 
this contract. Mr. Colton is now here in court. I see 
him sitting in the court. The letter was addressed to 
him. I presume counsel is going to put him on the 
witness [110] stand. I would suggest that rather 
than arguing the matter at this time that this be 
marked for identification and before a foundation 
is laid by counsel as he apparently is about to go 
into a matter antedating the execution of this agree- 
ment, I think that is the time to argue the admissi- 
bility of that evidence. I am prepared to argue it 
now. L am offering that as an expedient way to dis- 
pose of it. 

Mr. Bennett: Before Your Honor even attempts 
to determine the matter, I would like to call Your 
Honor’s attention to Mr. Rosenberg’s own state- 
ment when he was cross examining Mr. Colton on 
this question of going into the details surrounding 
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the execution and leading up to the execution of the 
contract. 

Mr. Rosenberg: I will object to any reading 
from a deposition that is not in evidence. 

Mr. Bennett: Well, I am doing it just in the 
court record here and it is your statement of your 
position as to your right and the province of the 
Court to go into this subject matter. I think I ean 
quote counsel just as though you had said it at 
some other time. 

Mr. Rosenberg: I will object to any reading 
from a deposition in here. I will make my position 
quite clear. 

The Court: For the purpose of the record, you 
objected because the proper foundation has not 
been laid. In other words, what you have in mind— 

Mr. Rosenberg: The letter purports to be from 
Mr. Barrows. [111] The foundation has not been 
laid as to who this Mr. Barrows is. The foundation 
has not been laid as to who Mr. Colton is. My main 
ohiection, however, of course, is on the ground that 
any negotiations that antedated the execution of 
‘his agreement are merged in the agreement and the 
agreement speaks for itself. [If counsel is going to 
offer evidence as to the negotiations by correspon- 
dence between the parties leading up to the execu- 
tion of this agreement, Your Honor, I want his 
position clearly stated for the record and I am not 
in a position to ask that at this time. 

The Court: I am going to call the grand jury 
now. They are here. Be prepared to argue the ad- 
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uiissibility of it after we dispose of the grand jury. 
(Recess.) [112] 

Mr. Bennett: Counsel, I would like you to an- 
swer this as preliminary, and in view of the gen- 
eral objections you stated to clear up the point of 
foundation: Is it not a fact that on June 5, 1936, 
Stanley H. Barrows was president of the Califor- 
nia Chemical Company, the original party seller 
under this contract, and was its president on the 
date of the execution of the contract in question ? 

Mr. Rosenberg: That is night. 

My. Bennett: I will ask you to stipulate that 
Mr. Colton, to whom this letter of June 5 is ad- 
dressed, was on the Sth of June, as well as on the 
date of the execution of this contract, vice presi- 
dent of the Pacific Portland Cement Company, the 
plaintiff in this action? 

Myr. Rosenberg: ‘hat is right. 

Mr. Bennett: With that, Your Honor, I think 
it is perfectly clear this letter is admissible. I need 
not discuss the parol evidence rule with Your 
Honor. That rule is that if a term used in a con- 
tract is perfectly clear and free of any ambiguity, 
the Courts usually do not go beyond the contract 
itself for an interpretation, that is, the term as 
used in the context in relation to the purpose and 
objects of the contract, as used in the particular 
sense and way in which it was used. 

On the other hand, if there is question as to the 
meaning of a term, in this case in the escalator 
clause providing a nght of the defendant to in- 
crease its price upon an actual— [113] I quote the 
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words of the contract—‘‘an actual cost of produc- 
tion,’’ ‘‘cost of manufacture,’ terms used in the 
contract, of this byproduct gypsum, counsel says 
for the defendant that it is ambiguous. He goes 
so far as to say that it is ambiguous, that the con- 
tract is invalid; but he says if it is not that far, 
at least it means all costs, every cost, indirect over- 
head as well as the direct costs. We have shown 
to Your Honor not only by my statement, but the 
testimony of this witness, that we have taken the 
view all along that these terms, cost of production 
and actual advance in the cost of manutacture of 
this byproduct gypsum, intends and should be lim- 
ited to the actual or direct cost of the manutac- 
ture. That is the principal issue in this case. If 
there is a question of ambiguity, as counsel as- 
serts, or if there is a question of whether these 
words were intended to mean and should be con- 
strued to mean all embrasive, every possible con- 
ceivable cost, or should be narrowed to the actual 
increase in cost of production so far as the pur- 
pose of this contract and that escalator clause is 
concerned, then under the undisputed rules of evi- 
dence, parol evidence, attending circumstances 
showing what the parties were talking about and 
intended, is admissible. It is an aid to the Court 
in interpreting that clause. It is not offered for 
the purpose of changing the contract, which is the 
basis for the invocation of the parol evidence rule. 
Lhe Court: Is the matter submitted ? 
Mi. Bennett: Yes, Your Honor. 
4 Mr. Rosenberg: Yes. 
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The Court: I am going to allow this testimony 
to go in over your objection and subject to your 
motion to strike, so both sides will be comforted 
with the record. 

(The document in question was thereupon 
received in evidence and marked Plaintiff’s 
Exhibit No. 5.) 


PLAINTIFE’S EXHIBIT No. 5 


California Chemical Company 
Mills Tower, 220 Bush St., San Francisco 


June 5, 1936 
Pacific Portland Cement Company 
111 Sutter Street 
San Francisco 


Attention: Mr. Colton, Vice-Pres. 
Dear Myr. Colton: 


Following our verbal discussion, I will attempt to 
outline in brief form, a proposed basis of conditions 
that may be of interest in an inter-corporate relation- 
ship holding mutual advantage. It is, of course, to be 
expected that in case an understanding is reached on 
the major points involved, that a great many details 
not yet even considered will have to be disposed of 
in the attempt to put such agreement in contractural 
form. 

However, following your suggestion, J will enumer- 
ate below a few of the conditions upon which we have 
done some preliminary work. 

1. Our idea would be a contract covering a period 
of 30 years, covering our entire requirements of shell 
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roughly estimated at between 200,000 and 300.000 
vards per annum. 

2. One of our prime objectives contemplates the 
construction of a major palnt located on canal head 
at Newark to manufacture magnesium oxide and 
other products by reacting calcined oyster shell and 
magnesium chloride. From the foregoing operation, 
we would produce 18,000 tons of Gypsum. The esti- 
mated equipment for calcining lime in this connec- 
tion would contemplate that we would have excess 
calcining capacity for approximately 10,000 tons an- 
nually of calcined quicklime over and above our own 
estimated requirements. 

3. We would propose a contract permitting us to 
dredge and prepare oyster she:l taken from oyster 
shell beds own by you. We require a certain type of 
shell and consequently, locaticn of dredging rights 
would have to be determined. 

4. We propose to pay you five cents per cubic yard 
of shell removed from your properties. The method 
of determining quantities so taken to be decided upon 
by mutual agreement. 

5. We would offer to sell you all of the Gypsum 
produced by said plant except 3,000 tons for which 
we reserve the privilege of marketing for chemical 
uses. This would leave an estimated 15,000 tons per 
year of Gypsum which we would offer you at $2.60 
per ton, loaded on cars at our plant at Newark. 

6. We would also offer to sell you up to £0,000 
tons of calcined lime based upon present contem- 
plated plant capacity. We would agree to supply this 
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lime either in bulk quicklime or hydrated form at 
prices next below noted: 

Bulk quickhme loaded on ¢ars, $6.50 per ton. 

Hydrated lime in 4-Ply paper bags, $8.50 per ton. 

7. The foregoing prices are based upon present 
contractural costs for oyster shell for which no 
royalty or other purchase fee is charged. For each 
one cent per vard you charge us for oyster shell add 
to the above quotations as follows: 

For Gypsum, 4c per ton. 

For Quicklime, 6¢ per ton. 

For Hydrated Lime, 5¢ per ton. 

8S. We desire the right to sel! wp to 3,000 tons per 
year of Gypsum for strictly chemical purposes, but 
would agree not to sell Gypsum for plaster, agricul- 
tural, building or other uses that would compete with 
your present outlets. 

9. We desire the night to continue to sell Quick or 
Hydrated lime for industrial and chemical uses as 
at present, but would agree to forego any activities 
or sales to the construction and agricultural indus- 
tries leaving these fields exclusively to you. 

10. We desire the right to continue to sell shell 
for industrial uses as at present and would want to 
work out some mutually satisfactory deal to sell shell 
for poultry and agricultural use. The quantities and 
conditions regarding shell referred to in this para- 
graph to be worked out on a reasonable basis. 

11. Contract would contain certain price protec- 
tion clauses to guard against increases in labor, fuel 
and supplies, some moderate minimum payment in 
order to keep the contract alive in depression or com- 
petitive siege, privilege of cancellation by us on fif- 
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teen-month written notice, together with the many 
other features not intended for preliminary contem- 
plation. 

I would appreciate it very much if you can arrange 
to give the matter your early consideration, mas- 
much as we are desirous of holding meetings early 
in July ostensibly for the purpose of arriving at de- 
cisions concerning construction at Newark. We, of 
course, will be very glad to mect with you meantime 
as is necessary in order to bring the main features 
of consideration in line, satisfactory if possible to 
both parties. 

In case you should be interested in purchasing 
lime additional to the 10,000 tons per year mentioned 
herein, we would consider increasing capacity, con- 
templating cost plus amortization plus moderate 
profit providing that prospective volume and ¢on- 
ditions should later justify such action. 

1 will await further word from you, and with kind 
regards, I am 

Yours sincerely, 
CALIFORNIA CHEMICAL COMPANY 
By /s/ Stanley H. Barrows. 

The Court: We will take a recess until 2:00 

o’clock. 


(Whereupon an adjournment was taken un- 
til 2:00 o’clock P.M.) [132] 


Wednesday, December 10, 1947, 2:00 o’Clock P.M. 
The Court: You may proceed. 


168 Pacific Portland Cement Co. vs. 


C. BRUCE FLICK, 
resumed the stand, previously sworn. 

Mr. Rosenberg: Your Honor, I understand the 
Court ruled about that letter before adjournment 
subject to a motion to strike. 

The Court: And over your objection. 

Mr. Rosenberg: JI am not going to argue the ob- 
jection any further. However, I do want my posi- 
tion made clear for the purpose of the record be- 
cause in the course of his argument Mr. Bennett 
on several occasions stated what our contentions 
were. I would like it clearly understood we do not 
consider that there is any ambiguity on the face of 
this contract. Our contention, on the contrary, is 
that the contract contains in it what the parties in- 
tended it to contain, that the contract bespeaks the 
intention of the parties and there was a meeting of 
minds. It is our contention, however, that although 
the parties in that contract got into it what they 
intended to get into it, that is, that the price in- 
crease would be based upon cost of production, that 
for the purpose of this transaction that there are 
more and more things that were left unsaid, that if 
the Court would attempt to supplement the lan- 
guage that appears in the contract by anything 
of the nature contended [183] for by the plaintiff 
that affects cost of production, they meant only 
direct cost of labor, materials and fuel, that that 
would be a departure from the written agreement, 
that the evidence would have the effect of varying 
the terms of a written contract and the evidence is 
not admissible. I still want to state our position 
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and I also feel, if the Court please, that that evi- 
dence having been oifered by the plaintiff I am 
not sure I know the purpose of the offer, and L 
would hke Mr. bennett to state for the record the 
purpose of offering that letter in evidence. I, 
frankly, don’t know. 

Mr. Bennett: Well, I thought Il had stated that, 
counsel, several times. I stated that we have a 
dispute here. You contend if this contract is not 
invalid because of the uncertainty or ambiguity of 
the term actual advance and cost of manufacture, 
or the term cost of production of gypsum, it is 
embraced—well, that is not exactly it, every cost 
including your costs that are set up as a result of 
your uniform cost accounting system for your own 
purposes nationally, that the letter shows that that 
was not what Mr. barrows, the president of the 
California Chemical Company, was seeking at all 
and it is one of the circumstances and indications 
that the Court can and should take into considera- 
tion, not for the purpose of adding to or subtract- 
ing from the contract one bit, but to interpret the 
terms used. I say this proposal shows that at the 
very start of the negotiations that the defendant’s 
predecessor [134] was seeking in this escalator 
clause wherein these terms that are in dispute here 
as to their meaning occurred; in other words, in 
fact, states on its face that he had no purpose and 
there was no intent to include in the escalator 
clause or price protection clause by the term ‘‘cost 
of production”’ or ‘‘actual advance’’ or ‘‘cost of 
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production’’ all these overhead and all these indi- 
rect items which you now contend they mean and 
the intention of the parties as expressed by the 
contract which is in dispute but which the Court 
will ultimately determine. 

Now, Mr. Rosenberg, there was no dispute this 
letter was sent by Mr. Barrows? 

Mr. Rosenberg: No, no. I am trying to find out 
the purpose. What I would like to know, is it the 
contention of the plaintiff that this contract is un- 
certain and requires explanation or interpretation, 
or does the plaintiff contend that the contract is 
clear, that the meaning of the contract can be 
derived by the language therein? 

Mr. Bennett: I think I have stated that several 
times. I don’t think I should state it again. In 
answer to that question, all I need to say to the 
Court is to say it is uncertain. That is sufficient 
to enable us to offer this in evidence. After all, 
that is what this Court is going to decide. The 
Court is going to decide what was the meaning of 
this term. 

The Court: Cost of manufacturing. 

My. Bennett: We are going to show this, the 
escalator [135] clause wherein the ‘‘cost of manu- 
facture’’ is used to permit an increase in the price 
to protect the party, the defendant against in- 
creases in cost, and the question is what costs. 
They assert everything, including their company’s 
New York office, and so forth, indirect charges. 
We, on the other hand, say it was intended to meet 
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direct costs of manufacture. This letter from Mr. 
Barrows who proposed this clause in the first place 
and for whose benefit and only whose benefit it was 
put in the contract, declares that states that it was 
his purpose when the contract was drafted to have 
a clause in there that would protect the defendant 
against increases in price for these direct charges 
and it shows that at that time Mr. Barrows and 
defendant’s predecessor did not have in mind nor 
desired a price protection clause or an escalator 
clause that would enable them to add to the price 
charged and add those increases, every conceiv- 
able kind of indirect charge or overhead charge. 
I think that matter has been made perfectly clear. 
I don’t think we need argue that until this case is 
in position to be argued when all the evidence is in. 
The Court: ‘‘California will keep books of ac- 
counts and records showing its production and cost 
thereof and such books ot record, books and ac- 
counts relating to the production of cost of gyp- 
sum, shall be open to’’—and so forth and so on. 
Mr. Rosenberg: I would like to make that re- 
quest once more. 1 am frank in telling the Court 
lam not clear. 1 am [136] trying to nd out whether 
the plaintiff contends or does not contend that this 
contract is uncertain or requires explanation or 
interpretation by evidence de hors the contract. I 
think I am entitled to know what their position is. 
Do they claim this contract is sufficiently certain 
that it does not require any interpretation or any 
explanation from extraneous sources or do they 
not? That is all I want to know. 
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My. Bennett: Counsel,—no, he is not entitled 
now to ask me that question because in the first 
place I am not required to answer it. He stated 
the position as one of the litigants here that the 
contract Is uncertain in that particular. So L am 
entitled to offer evidence here concerning what the 
intention was. I have already stated a number of 
times what our position is and I don’t think they 
should state the question—I don’t wish to detract 
from any situation here where some undisclosed 
purpose may be in his mind. 

The Court: At any rate, it is in evidence over 
your objection and subject to your motion to strike. 
Your legal position is in the record. Whether it 
was vague or indefinite or what not, 1 am not con- 
cerned with that now. Proceed. 


Redirect Examination 
(Resumed) 
By My. Bennett: 

Q. Mz. Flick, have you related to the Court the 
substance of the conversation of February 7, 1944, 
between Mr. Wallace and Mr. Williams of the de- 
fendant corporation to yourself? [137] 

A. I believe I have covered that quite fully. 

Q. Now, when was the next conference or con- 
versation that you had with anyone representing 
the defendant corporation with reference to this 
same subject matter in dispute? 

A. Mr. Williams and Mr. Wallace canes ten 
office again on February 10 for further discussion. 
Mia. Williams said he had asked New York office 
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to discuss with their auditors Peat, Marwick and 
Mitchell 

Mr. Rosenberg: February 10, what year? 

Lhe Witness: 1944. 

My. Rosenberg: ‘Thank you. 

The Witness: Asked Peat, Marwick and Mitch- 
ell, their auditors, the question whether overhead 
items should be allocated to a byproduct and their 
reply was that they considered it good accounting 
practice and they approved Westvaco’s accounting 
methods. I said Price, Waterhouse & Company, 
our auditors, told us that good accounting prac- 
tice for a byproduct would not charge it with over- 
head. Mr. Williams said Westvaco could not change 
its uniform accounting methods for one particular 
purpose ‘such as this contract. I said, well, they 
could easily keep a few auxiliary accounts for the 
contract. We have had special accounts from time 
to time, we have kept special accounts. 

Mr. Williams said no two accountants would 
agree on methods to be followed in allocating costs 
and ‘‘We have used these [138] methods right 
along, they ought to be continued, and in the long 
run we will have increases as well as decreases.”’ 
I said we believed that good accountants reading 
the contract and knowing how the gypsum was pro- 
duced, would take the same view that overhead 
should not be allocated to the by-product, to the 
cost of the by-product. 

Then I discussed with them the question of the 
decrease in their production, their production of 
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this by-product gypsum, which was approximately 
24,000 tons in 1943 and had been about 32,000 tons 
in 1942, it had dropped between seven and eight 
thousand tons in production, and that is about 23 
per cent, and I said that I wished they would tell 
me whether it was true, as I had been given to 
understand, that part of the reason for that drop 
was because they formerly used calcium hydroxide 
made from oyster shells, and they changed their 
process and were now using dolomite, and I under- 
stood this dolomite has a percentage of magnesium, 
and since they are after magnesium oxide—that 
change from the use of the shell to the use of 
the dolomite would give them more of the magne- 
Slum substance that they were after, to get the 
magnesium oxide, and by using the dolomite they 
wouldn’t have to use as much bittern, so they had 
less bittern and less of the sulphates, and conse- 
quently less of the by-product gypsum. The gyp- 
sum product had dropped from 32,000 to about 
24,000 tons, because you have a smaller tonnage 
of gypsum by reason of that change. And that 
would [139] give a higher cost per ton. From 1942 
to 1943 these overheads had gone up about 40 cents 
per ton, and we were asking them if part of the 
reason for that increase per ton was because the 
tonnage of gypsum had dropped, because they were 
using dolomite which had more magnesium in 1t, 
and Mr. Wallace said, Well, the change did give 
them more magnesium oxide, but he said it was 
made because the Government wanted more magne- 
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slum oxide, that the cost for the magnesium oxide 
was far more to Westvaco, and that they did not 
make the change entirely voluntarily. 

Mr. Willams said Westvaco was reviewing all 
of their operations and shutting down any that 
is not profitable, any that will not show a suitable 
profit after bearing its proper share of the over- 
head. I said, ‘‘That is sound, that is all right, but 
where you are going to discontinue, the discontin- 
uance ought to be based on out-of-pocket basis.”’ 
In other words, what would the company make by 
the operation that you would not make without 
the operation ? 

Willams said Mr. Colton drove a hard bargain 
when the contract was negotiated. He had Mi. Bar- 
rows on a spot. Westvaco does not complain, but 
wants a fair and reasonable consideration so both 
parties may continue satisfied and friendly. I said 
that certainly was the way we wanted to get along, 
we wanted to carry out the contract and continue 
to be friends. I said, ‘‘I can’t help but feel you 
have made more money on gypsum than [140] your 
books show under the accounting system you use.”’ 
Williams said, ‘‘I think you are justified in ques- 
tioning the charge for ‘New product research.’ ”’ 
And Williams said the research was for the New- 
ark plant, California, only, and it would result in 
bringing down the plant cost, and therefore ought 
to be included. Mr. Williams asked me to go 
along with them on what he called a practical com- 
mercial basis and agree to the price increase. He 
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said they had had pretty good luck with OPA, but 
the price was frozen, costs were going up, and they 
were tired of it. I told them I could not recommend 
the 78-cent increase to my management, recogniz- 
ing fully that Westvaco’s figures show increased 
direct costs, justifying a certain amount of price 
increase, but that I could not agree with their over- 
head charges against gypsum. 

Williams said they might have to consider 
dumping the gypsum as waste instead of process- 
ing it for sale, if they couldn’t make a reasonable 
profit on it, it wouldn’t be worth while to carry 
on. He said he wouldn’t suggest they ought to dump 
it, because he knew we wanted to continue on. 
Williams said he felt a further detailed examina- 
tion of the accounts would be fruitless, in view 
of the opposite position as to the main accounting 
principle involved, although they would be glad to 
have Pacific go into all the detail desired. 

Mr. Wallace said, ‘‘How about accepting the 78 
cents a ton figure with an understanding that the 
escalator clause [141] will work downward as well 
“as upward, and let’s get the term ‘‘cost of produc- 
tion’’ defined, so that we don’t have any more 
arguments about this thing in the future.’’ 

@. Who said that? 

A. Mv. Wallace. This is Mr. W. K. Wallace, 
the Western Manager. 

Q. He said, ‘“Let’s get the term “cost of ™pro- 
duction’ defined’’? 

A. Yes, to avoid any future controversy. I said, 
“T still can’t recommend 78 cents increase.’’ And 


Westvaco Chlorine Products Corp. 1a 


(Testimony of C. Bruce Flick.) 

Willams said he was going back to New York 
on February 14th and would like to get a final 
decision as to whether we were going to get along 
with them, go along with them in this application 
to OPA for 78-cent increase. That is the substance 
of that conversation on February 10th. 

Q. What is the next discussion o1 communica- 
tion of any kind you had with any representative 
of the defendant with reference to this subject? 

A. On February 15th Mr. Wallace, I have a 
note here that on February 14th I telephoned to 
Wallace but he had gone to Modesto. Williams 
was catching a train for New York. That was done 
hecause Williams had asked me to give them the 
final decision before he went back to New York, 
but I was not able to catch him before he left. 

On February 15th, Mr. Wallace telephoned to 
me and I said, ‘‘Why don’t we let your auditors, 
Peat, Marwick & Mitchell, and let our auditors, 
Price, Waterhouse & Company, get together and 
[142] select a third person, let him arbitrate. 

Mr. Rosenberg: Pardon me for interrupting. 
May I have the purpose of this testimony? 

Mr. Bennett: It is to show the statements of 
the parties— 

Mr. Rosenberg: ‘To show there was a difference 
of opinion between— 

My. Bennett: TI want to show the declarations 
of these parties. It seems to me to be in issue, and 
T think without repeating what we repeated so 
many times, the nature of this case, the controversy 
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before the court, that these conversations and the 
actions of the parties involved in this case should 
be before the court. 

The Court: Proceed. 

Mr. Bennett: May I have the reporter read the 
last two or three lines? 

(The record was read by the reporter of 
the witness’ last answer.) 

The Witness (Continuing): ‘‘Let them select 
a third party to arbitrate the question of the cor- 
rectness of the increase of 78 cents per ton, and at 
the same time to make a definition of the term 
‘actual cost of production,’ that we could follow 
in the future, actual cost of production.”’ I said 
Pacific would be willing to abide by the findings of 
the arbitrator, and we would split the cost of the 
arbitration [143] between us. I said, ‘‘It seems to 
me the definition of cost ought to be made a part 
of the contract in the appropriate manner, and 
there ought to be provision to have the escalator 
clause operate downward as well as upward.”’ 

Wallace said, ‘‘That sounds reasonable,’’ and he 
said he would wire it to Williams on the train so 
he would have it when he got to New York. That 
is the substance of that. 

Q. At the time of this discussion I think coun- 
sel will agree the terms of the contract only oper- 
ated upward, as far as the escalator clause was 
concerned; the escalator clause never worked down- 
ward, did it? 

A. No; the escalator clause was only working 
upward, which was one of the reasons as an ac- 
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countant that I considered that the accounting 
practice they were using was improper to inter- 
pret under the contract. 

Q. Well, as I understand it, at the previous 
conversation Wallace or Williams had suggested 
that perhaps they would consider a revision of the 
contract, the provision for the escalator clause 
working downward as well as upward. 

A. Yes; that was the impression I had from 
my conversation with them, it seemed to be reason- 
able. 

Q. Let’s go to the next conversation you had 
with either of these parties, or with any represen- 
tative of the defendant. 

A. On February 17, 1944, Mr. Wallace came to 
my office, bringing a telegram that he had from 
Mr. Williams, and he showed [144] that to me and 
in that wire Mr. Williams said that he would re- 
fuse to arbitrate because Peat, Marwick & Mitchell 
were insisting that their accounting practices were 
correct, and Williams said that was a matter for 
the executive committee of Westvaco, that he per- 
sonally would vote in favor of shutting down the 
gypsum production as an unprofitable operation 
unless we were willing to go along with them and 
accept 78 cents a ton increase in cost, and he asked 
for a final decision. I said I was sorry they 
wouldn't arbitrate, because it seemed a fair and 
easy way to resolve a difference, and if a qualified 
man selected by Peat, Marwick & Mitchell and 
Price, Waterhouse would decide that Westvaco was 
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right we would be entirely willing to pay the in- 
creased price. 

Mr. Wallace said Westvaco could not accept the 
arbitration hecause if it were decided against them 
they would be compelled to produce gypsum at a 
loss. 

T said, “I think you are actually making a lot 
more money than your books show, because of vour 
incorrect overhead allocations.’’ Wallace said, for 
example, as an illustration of an item, he men- 
tioned the plant guards, which was required by the 
Government. I said, ‘‘Gypsum is not a eritical war 
product requiring plant guards.’’ IT said, ‘‘Guards 
must be required because the magnesium oxide and 
bromine and I don’t think any part of the plant 
guards should be charged to this by-product gyp- 
sum.’’ I pointed out to them, this was on the [145] 
subject of them stopping making gypsum, that the 
magnesium oxide would have to bear ail their over- 
head cost. Wallace said, ‘‘Well, the studies show 
they would save money by stopping gypsin, dis- 
continuing gypsum.”’ IT said, ‘‘I don’t think vou 
will on an out-of-pocket basis.’’ Wallace said, “‘We 
hope we won’t have to discontinue, or talk about 
discontinuing.’’ T said I doubted whether vou have 
a right to discontinue gypsum production because 
of this contract. Wallace said, ‘‘We will check with 
our attorneys.’’ I said, ‘‘T will take it up with my 
management the question of our final decision, be- 
cause you have refused an offer to arbitrate, and 
T will have to check with my superior.’’ Both Wal- 
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lace and myself, as usual, expressed a desire to 
continue satisfactory relations under the contract. 
That is the substance of that conversation. 

TI did not quite understand My. Wallace’s refer- 
ence to gypsum as a loss, because of the overhead 
cost figure. 

The Court: Is that all of this matter? 

A. That was the substance of the February 17th 
conversation. 

Mr. Bennett: I wanted to get a piece of chalk, 
your Honor. 

The Court: I suggest you conclude with this 
and then you can come back. 

Mr. Bennett: Except at this point I would lke 
to have some figures in mind, but we can come back. 

Q. Now, at the time, and according to the fig- 
ures that were furnished you by the defendant then, 
Mr. Flick, what was actual [146] or direct cost of 
manufacturing the gypsum at its point of separa- 
tion? 

A. The actual or direct costs were a dollar a 
ton. That was the 1943 average, which we were 
dixcussing after the turn of 1944. 

Q. That figure of $1, you say, was the figure for 
twelve months ? 

A. Correct. For the year 1943 was their direct 
charge shows $1 per ton, that is for labor, mater- 


ial 
The Court: Covering what period? 
A. he calendar year 1943. The figure covered 
for the calendar year 1948, their average cost for 
the year 1943 was $1 per ton direct charges. 
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The Court: And how much was the first year? 

Mr. Bennett: That was the figure for which 
they were claiming this additional increase of 76 
cents ? 

A. Yes, 78 cents. They were claiming an in- 
crease of 78 cents because they claimed there had 
been an actual advance in cost of manufacture 
from the calendar year 1942’s cost and the cost 
for the calendar year 1943. 

Mr. Rosenberg: May I interrupt? It is your 
statement now, Mr. Flick, that the only costs of 
production that you think were allowable costs 
for the year 1943 amounted to $1? 

Mr. Bennett: Well, the figure was— 

Mr. Rosenberg: Let him answer it. 

The Court: Well, clear it up. [147] 

The Witness: I can answer it. The thing I was 
concerned with was not the cost charge, at that 
particular year. What I was concerned with under 
the contract was the actual advance in cost of 
manufacture comparing two 12-month periods. 
Now, for the year 1942, Westvaco showed a total 
cost with everything in there, overhead and all, 
of the 12-month period. Now, for the year 1942 
Westvaco showed a total cost of everything in 
there, overhead and all, of $1.93 per ton; for the 
year 1943 they showed a total cost of overhead and 
everything else of $2.71, a difference as shown by 
Westvaco of 78 cents per ton. Between 1942 and 
1943 that is a 78-cents-a-ton price difference they 
were asking for. On direct charges which I was 
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prepared to go along with—it was this: The direct 
charges for 1942 were 71 cents per ton of gypsum, 
and for 1943 the direct charges were $1 per ton 
of gypsum, a difference of 29 cents a ton in the 
direct charges, which we were quite willing to pay, 
but Westvaco, in other words, was claiming a price 
of $3.76, as shown— 

Mr. Rosenberg: I understand that. All I was 
doing was attempting to clarify the point, you did 
not contend then and you don’t contend now that 
the allowable, even under your version of the con- 
tract, that the allowable costs of production of gyp- 
sum in 1943 was only $1 a ton. 

A. I ean’t answer it ‘‘Yes’”’ or ‘‘No,’’ because 
of this reason: My job as an accountant here was 
concerned with the actual [148] advance of cost 
of production. 

The Court: How can you say in 1948 it was $1? 

A. Westvaco’s figures show that direct charges 
are labor, materials, power, fuel for 1943 was $1 
per ton, and for 1942 they showed 71 cents a ton, 
an increase of 29 cents per ton. What I am con- 
cerned with primarily is the advance, the actual 
advance in cost of manufacturing. 

Q. But you conceded then and you concede now 
that even under your interpretation of the contract 
that the cost of producing this gypsum was more 
than $1 a ton in 1943, and more than 71 cents a 
ton in 1942; is that right? 

A. My position then was and still is that the 
only cost—at any rate, that costs of producing 
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this by-product gypsum under this contract for any 
12-month period, for the purpose of comparing it 
with the preceding 12-month period for the pur- 
pose of ascertaining the actual advance in cost of 
manufacture would be direct charges for labor, 
material, power, fuel, supplies, for running that 
little gypsum department, where you dry and grind 
and ship this by-product, gypsum. 

Mr. Rosenberg: @Q. Well, you still have not 
answered the question, but I guess I am not going 
to get it. [149] 

The Court: You at the outset indicate the cost 
of—what is this you have? 

The Witness: These are figures furnished by 
Westvaco. 

The Court: The cost of gypsum in 1943 was $1? 

A. The direct charges which they charged to 
gypsum in 1943 was $1.00 per ton, yes, sir. 

@. Explain that to me. 

A. Now, that $1.00 per ton is composed of labor 
in operating the gypsum department there, the 
drier and grinder, 39 cents a ton; labor for re- 
pairing that equipment, 16 cents a ton; workmen’s 
compensation insurance and social security taxes, 
3 cents a ton; operating material and supphes, 2 
cents a ton; repair material and supplies, 7 cents 
a ton; water, 1 cent; power, 18 cents a ton; gas, 
14 cents a ton; total direct charges, $1 a ton. 

Q. Made up of those items? Ae Yessir. 

The Court: Does that explain it, counsel? 

Mr. Rosenberg: No, it does not, your Honor. 
What I am trying to get the witness to say---in 
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other words, as I understand counsel’s question, it 
is for the purpose of testing whether or not, if 
Westvaco discontinued selling gypsum at $2.98 a 
ton, they would have sustained a loss. Now, I sub- 
mit that that is incompetent in any event, because 
the question is what price were we entitled to under 
the contract. [150] 

The Court: That is why I am allowing this tes- 
timony to go in, to find out. 

Mr. Rosenberg: Yes, but for that purpose, then, 
I am trying to get the witness to say whether or 
not as an accountant he is contending that our 
total cost of producing gypsum, according to his 
version of the contract and good accounting prac- 
tices, was only $1 a ton in 1948. He should be able 
to answer that. 

The Court: We are going out of bounds entirely. 
It was only because I wanted to clarify it. You 
will have an opportunity to cross examine. 

Mr. Bennett: That is what I was going to sue- 
gest. 

Q. In that $1 a ton, they did not add shipping 
expense, did they? 

A. That $1 a ton did not include shipping ex- 
pense. There was an additional shipping expense, 
but the shipping expense for the year 1942 was 
shown by them as 19 cents a ton and for the vear 
1943 was likewise 19 cents a ton, so they did not 
show any increase in shipping expense as between 
those two 12 months’ periods. 

Q. You are not questicnmeg, or to state it other- 
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wise, state to the Court whether or not the ship- 
ping expense would be considered by you as an 
accountant and in relation to your position repre- 
senting the plaintiff here, as being an item of cost 
included within the cost of production as that term 
is [151] use, in paragraph 6 of the contract. 

A. Well, the contract uses the words ‘‘actual 
advance in the cost of manufacture.”’ 

Q. Yes. 

A. Ordinarily an accountant would not con- 
sider that shipping expense was a manufacturing 
expense, but the contract does provide for a price 
per ton loaded bulk on board the cars at their 
plant at Newark, and we were quite willing to 
accept, therefore, shipping expense as if it were 
manufacturing expense because we felt that that 
was fair enough. We were talking about an escal- 
ator clause and a price loaded on board f.o.b. cars 
and so we were willing to say the cost should be the 
cost loaded on board cars. We were willing to ac- 
cept direct shipping expense. Indirect or allocated 
shipping expense is different. 

@. What did you say the shipping expense is 
there ? A. 19 cents. 

Q. So with the direct items, in accordance with 
defendant’s figures for that year 1943, the direct 
costs $1.00 plus 19 cents shipping, make a total of 
$1.19? A. $1.19. 

Q. That is your cost. Now, what did the de- 
fendant claim for 1943 as their total costs, includ- 
ing the allocation and the claimed cost of these 
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overhead and indirect items pursuant to their so- 
called national uniform system of accounting? 

A. They claimed the total cost of $2.71 a ton 
for the calendar year 1948. 

Q. At that time that you were discussing with 
Mr. Wallace, you had agreed, as I understand it, to 
this 29 cents raise of their actual cost of manufac- 
ture, had you not? 

A. Yes, we had no objection to the 29 cent in- 
crease. 

Q. Or a total price to pay the company of— 

A. $3.27. 

Q. $3.27? 

A. We were quite willing to pay $3.27. 

Q. Now, taking their total cost, then, as rep- 
resented to you and claimed by their figures, every- 
thing, the indirect overhead of $2.71, deducting that 
from $3.27 left, even according to their own paper 
figures, a profit of 56 cents a ton, did it not? 

A. That is correct. 

@. And yet Mr. Williams at that time threat- 
ened to shut down the plant because they could not 
operate at a profit? A. That is correct. 

Q. That is, they were threatening to put the 
gypsum, instead of selling it to you at $3— 

Mr. Rosenberg: Just a moment. That is found 
to be leading. 

Mr. Bennett: Yes, it is. I withdraw the question. 
I think the facts speak for themselves. [153] 

Q. Just to get back to the evidence, as I under- 
stand it, on February 17, Wallace said what with 
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' reference to mecting their demands that they would 
do if you refused to meet their demands? 

Mr. Rosenberg: That has been asked and an- 
swered. He is asking him to repeat something— 

Mr. Bennett: Well, it is. Because of the subse- 
quent colloquy and arguments here, I did not know 
but what we might have confused His Honor and 
I did not want to have it result in that. 

The Witness: Well, he said their studies showed 
if they cut out the gypsum they would save money. 

Mr. Bennett: Q. I understood something was 
said concerning a possible— 

A. Mr. Wallace said they could not accept the 
arbitration that we proposed because if they lost 
the arbitration they would be in the position of 
being compelled to produce gypsum at a loss. 

@. Was anything said at that conversation with 
reference to refusing to deliver or produce gyp- 
sum ? 

A. Williams said in his telegram, which Wal- 
lace showed to me, that Williams would vote in 
their executive committee meeting in New York in 
favor of shutting down the gypsum production un- 
less we would go along with them and accept the 
entire increased price of $3.76 a ton. 

Q. Did that complete your February 17 con- 
versation with Mr. [154] Wallace? A. Yes. 

Q. When is the next communication you had 
with the defendant or its representative with refer- 
ence to this controversy ? 
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A. We wrote them a letter on February 28, 
1944. 

Q. I hand you herewith a copy of a letter and 
ask you if the original of that letter dated Feb- 
ruary 28, 1944 was addressed to Mr. W. K. Wal- 
lace, Western Manager, Pacific Chlorine Products 
Corporation at Newark, California. 

A. That is a copy of the letter. 

Mr. Bennett: I offer this letter in evidence as 
the next exhibit in order. 

The Court: Let it be admitted and marked. 


(The document in question was thereupon 
received in evidence and marked Plaintiff’s 
Exhibit No. 6.) 


Mr. Bennett: I read the letter, your Honor, ad- 
dressed, as I have previously indicated: 

‘By letter dated January 14, 1944, you advised 
us that ‘the actual advance in Westvaco Chlorine 
Products Corporation’s cost of production on gyp- 
sum for the 12 month period commencing January 
1, 19438 and ending December 31, 19438, over the 
12 month period commencing January 1, 1942 and 
ending December 31, 1942, was 78 cents per ton,’ 
and gave us notice that commencing on the 15th day 
of Mareh 1944 the price to be charged for all 
euvsum delivered to us by you would be $3.76 pet 
ton. You also [155] advised us that an application 
will be made to the Office of Price Administration 
for an order confirming and authorizing the above 
imcrease in price. 

“Since that time a number of conferences have 
been held between your representatives and our 
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own for the purpose of determining whether or 
not the facts actually entitle you to such an in- 
crease under the provisions of our contract. 

‘“‘During these conferences we have indicated to 
you that we consider that you are entitled to some 
increase based upon your representations as to 
your accounting and operating practices, but we 
question that the facts entitle you to the entire 
amount for which you have asked. 

‘We could not represent to the OPA that if 
an increase in the maximum price is granted to 
you, we would not ask for an increase in our resale 
price. 

‘‘In view of your desire for an early determina- 
tion of your right to an increase under the con- 
tract and our mutual inability to agree as to the 
underlying facts, we advised you of our willing- 
ness to arbitrate any questions which might exist 
between us, but this we understand you have re- 
fused to do and have asked us for our final decision. 
In answer to this, we must tell you that we have 
at all times been and now are willing to carry out 
our obligation under the contract, and hereby re- 
new our officer to take all reasonable steps to have 
any questions which might exist between us deter- 
mined by any reasonable method or in any reason- 
able manner. [156] 


‘‘Very truly yours, 


‘‘Pacifie Portland Cement Co., 
“By C. B. Flick, 
Controller.”’ 
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Q. Following that letter, or on the same day, 
was there a further conference or any communica- 
tion between you and any representative o1 repre- 
sentatives of the defendant corporation ? 

A. On the same date, February 28, 1944, Mr. 
W. K. Wallace, the western manager of the West- 
vaco, came to my place and said if we won’t go 
along on this price increase of 78 cents a ton, and 
if we won’t give them a letter stating we will not 
ask the OPA to authorize any increase in our own 
resale price, then they will suspend deliveries and 
discontinue production of gypsum on March 1, 
1944. Wallace told me in their experience with the 
OPA, where the buyer signified a willingness to ab- 
sorb the price increase and not pass it on to his 
customer, the OPA would act quickly, and maybe 
they could get their application approved in two 
weeks, but where the buyer was going to pass on 
the price increase to the consumer, that OPA was 
much more difficult to approve and that OPA would 
take maybe four months to render a decision in the 
matter, and that Westvaco was not willing to ab- 
sorb what he called a loss on the gypsum for any 
additional period of time. 

IT said, ‘‘How can you suspend deliveries on 
March 1? On what ground ?’’ 

Wallace said, ‘‘Because we would not go along 
with them on [157] the price inecrease.”’ 

And I said, ‘‘Under any circumstances vou are 
not entitled to a price increase until March 15 
because we have our 60 day notice from January 
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14 to March 15. You are not entitled to suspend 
gypsum.”’ 

Wallace said, ‘I will recheck with Williams in 
New York. Maybe I misunderstood and maybe I 
was supposed to tell you this not later than March 
LE 

And he said they had four different procedures 
of which they might avail themselves. Discontinu- 
ing deliveries was only one thing they might do. 

I said, ‘‘What are the other things ?’’ 

He said, ‘‘I neglected to find out from Wil- 
hams.”’ 

Wallace said, ‘‘If Pacific apphed to OPA for 
authority to pass on the price increase to Pacific’s 
customers, that OPA would probably turn it down 
because of the fact that Pacific would still have a 
profit in dealing in the gypsum, and that if West- 
vaco would discontinue production, that might help 
to speed up the OPA action because then it would 
show that the price increase was necessary in order 
to maintain the production of gypsum.”’ 

Well, Wallace also said that they did not have 
to make gypsum. They might precipitate two other 
commodities in place of gypsum, and they would 
make more money doing it. He said he would send 
a long airmail to Williams in New York, the letter 
[158] just referred to here of the same date, Feb- 
ruary 28, 1944, and that he would phone me on 
March Ist, expecting to have a reply. And I said, 
‘“*T will tell my management what you have said.’’ 
That was the substance of that conversation. 
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Q. What was the next communication or con- 
versation you had with the defendant or any rep- 
resentative concerning this same subject-matter? 
To save time, Mr. Flick, I hand you herewith a 
letter dated March 2, 1944, on the letterhead of 
Westvaco Chlorine Products Corporation, Cable 
Caustic, New York. 

‘*Please reply to Chrysler Building, 405 Lex- 
ington Avenue, New York 17, New York. March 
2, 1944.’’ Addressed to: ‘‘ Pacific Portland Cement 
Company, San Francisco.”” and signed, or pur- 
ported to be signed by Max Seaton, Executive 
Vice President. Did you receive the original of 
that letter from Mr. Seaton shortly after the date 
thereof ? 

A. Yes, we received the original of this letter. 
I remember that. 

Mr. Bennett: I will offer this letter in evidence, 
if your Honor please. 

The Court: It may be admitted and marked 
Plaintiff’s exhibit next in order. 


(This document in question was thereupon 
received in evidence and marked Plaintiff’s 
Exhibit No. 7.) 


Mr. Bennett: The letter reads as follows, vour 
Honor: [159] 


“This will acknowledge receipt of your letter 
of February 28th, addressed to our Western Man- 
ager, Mr. W. K. Wallace, which Mr. Wallace has 
forwarded to this office for attention. 
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‘‘Our advice to you in our letter of January 14, 
1944, concerning an increase in the price of gyp- 
sum, was made in accordance with the provisions 
of our contract and our books of account which 
disclose the cost elements which make up this in- 
crease are, in accordance with our contract, open 
to your inspection. In consequence, we see no rea- 
son for submitting this question of price increase 
to arbitration. 

‘‘Tt had been our intention to apply to the Office 
of Price Administration for an increase of the 
Maximum Price on our gypsum delivered to you 
under our contract of January 29, 1937. However, 
in view of your indication as to your inability to 
represent to the OPA that an increase in our 
price to you would not result in an increase in your 
resale price, we do not feel that such application 
is warranted. 

‘*Because of the prohibition against our advanc- 
ing the price of gypsum in accordance with the 
provisions of our contract of January 29, 1937, 
we hereby notify you that on March 15th we shall 
suspend the delivery of gypsum to you until such 
time as it is possible to invoice deliveries [160] at 
prices adjusted in accordance with the terms of 
that contract. 


‘Very truly yours, 


Westvaco Chlorine Products 
Corporation, 

Max Y. Seaton, 
Executive Vice President.”’ 
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Mr. Bennett: Q. Did you reply to that letter, 
or to your knowledge did any representative of 
the plaintiff reply to it? 

A. I believe the next thing that happened after 
that letter was my phone eall to Mr. Wallace on 
March 10, 1944. I said, ‘‘If you suspend deliveries 
what are you goimg to do with the gypsum ?”’ 

And Wallace said, ‘“‘I don’t know. I haven’t 
heard from New York.”’ 

And I said, ‘‘Have you got any objection to my 
calling Dr. Seaton, myself, on the telephone 2’’ 

And he said, ‘‘No objection whatever.’’ 

So I called Dr. Seaton on the telephone the same 
day and told him we had just gotten this letter 
of March 2, 1944 on March 7th, and that our execu- 
tives were up in Oregon for the past three weeks. 

The Court: Pardon me. 

The Witness: I said we had just gotten his 
March 2nd letter. We received it on March 7th, 
and our executives had been up in Oregon for the 
past three weeks, and it somewhat handicapped us 
in our handling of the matter. I told Dr. Seaton 
[161] I had asked Wallace what they were going 
to do with the gypsum, and whether they were go- 
ing to discontinue production of it altogether, or 
what, and Wallace had given me approval to eall 
Dr. Seaton direct. 

Dr. Seaton said, ‘‘I really don’t know at this 
feoint.”’ 

I said, ‘‘ Well, of course, we take that March 2nd 
letter of yours as a formality because we certainly 
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want to continue on and I think you people do. 
JT think both parties want to continue on under 
the contract.’’ 

And Dr. Seaton agreed as a general principle 
and said they felt it necessary to put themselves 
on record in the matter. . 

I said, ‘‘Our executives being away, and the 
delays that have happened, won’t you postpone the 
discontinuance of the production of gypsum until 
you get out here?”’ 

He was expecting to come to San Francisco in 
April. 

‘And let us discuss the whole matter with Dr. 
Seaton when he gets here in April.’’ 

He said, ‘‘Well, my travel plans are indefinite, 
as all such plans are because of war conditions. 
I do not see any reason in deferring it. It should 
be faced squarely now.”’ 

T said, “I will try to get in touch with my peo- 
ple.”’ 

That was the substance of the conversation of 
March 10th. 

Mr. Bennett: Q. Did you make any further 
communication or have any further communication 
with the defendants? 

A. I phoned Mr. Wallace on March 11th and [ 
said, ‘‘Now, here, [162] we will go along with you 
fully in your application with the OPA in order 
to get you over this hurdle of a price regulation, 
a frozen Maximum Price, because we recognize 
that we can go to the OPA for a $3.76 ceiling price 
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or maximum price, but under OPA regulations 
you can always change a lesser price, and in order 
to get over this OPA thing which is stopping you, 
we will go along in your application to OPA, but 
with the understanding that after we get the OPA 
approval for a $3.76 maximum price we will decide 
and work out what the actual price to be charged 
should be.’’ 

And [ said also, ‘‘ You are asking us to give up 
our right to pass that increase along to our cus- 
tomers. You are asking us to go on record with the 
OPA that we will absorb this price increase and 
for us to tell the OPA that we won’t pass it on 
to our customers. Now, you are asking us to give up 
something. How about some consideration for giv- 
ing this up? It seems to me this escalator clause 
ought to work downward as well as upward. It 
seems to me under any circumstance we do not 
want to go along with having this 11 cents a ton 
for new products research as a part of the maxi- 
mum price, and I think we ought to go further 
into this question of getting this difference ironed 
out and get this term ‘cost of production’—our 
differences on that ironed out for the future so we 
will go along and get away from all this dispute 
and discussion.”’ 

I asked Wallace if he had any objection to my 
phoning [163] Seaton. Wallace said he would 
rather phone, himself. He was anxious to get the 
matter straightened out, and he thought he might 
be able to sell Dr. Seaton better than I could, and 
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so he said he would call him up and let me know 
after he did so. That was the substance of that 
conversation. 

Q. What was your reason for being willing to 
go along with him, o1, rather, have you fully stated 
your reasons for finally acceding to their demands 
to agree with OPA that you would not increase 
your prices if OPA granted them a maximum price 
increase ? 

A. We, naturally, having this long term ar- 
rangement to buy this by-product gypsum, we were 
obligated under the contract to buy all of it, ex- 
cept the 4000 tons. We had made plans and commit- 
ments of our own for the use and disposal of this 
shipment, and we did not want them, frankly, to 
discontinue its production. 

@. As had been threatened ? 

A. They were giving us notice that they were 
going to discontinue the production unless we went 
along and paid them the price they wanted. We 
did not want them to discontinue the production. 
Basically, that was the reason we were willing to 
go along. We did not want them to discontinue 
production. We had plans for it. We had commit- 
ments for it. And we did not feel that—we did not 
like the idea of having to give us our right to pass 
on an increased price to our own [164] customers, 
but we thought if we could get them to agree that 
the escalator clause should work in both directions 
instead of just moving upward, that maybe we 
could trade a little bit on that, but the real reason 
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we went along on that application for maximum 
price of $3.76 was because we did not want them 
to stop making gypsum. 

Q. And you reserved the right— 

Mr. Rosenberg: Mr. Bennett— 

Mr. Bennett: All right. 

The Court: It is time for recess. 

(Recess. ) 

Mr. Bennett: Mr. Flick, I show you a copy of 
a letter dated March 11, 1944, addressed to the 
Westvaco Chlorine Products Company, New York, 
New York, attention Dr. Max Y. Seaton, Execu- 
tive Vice President, purporting to be signed by 
Pacific Portland Cement Company, by C. B. Flick, 
and also another letter addressed to the same par- 
ties and the same date, purporting to be signed by 
you and ask if the original of those two copies 
were sent to the persons to whom they were ad- 
dressed on or about that date? 

Mr. Rosenberg: JI will stipulate they were. 

The Court: It is stipulated. 

The Witness: A. Yes. 

Mr. Bennett: I offer this letter, or these two 
letters in evidence as the Plaintiff’s next exhibit. 

The Court: Admitted and marked. 


(The letters referred to were marked Plain- 
tiff’s Exhibit 8 in evidence.) 


Mr. Bennett: ‘The first letter addressed to Dr. 
Seaton, Executive Vice President, reads: 
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‘Air Mail March 11, 1944 
‘“Westvaco Chlorine Products Corporation 
Chrysler Building 
405 Lexington Avenue 
New York, New York 

Attention: Dr. Max Y. Seaton, Executive Vice- 

President 


Gentlemen: 


This is to confirm telephone converation today 
between the writer and Mr. W. K. Wallace, your 
Western Manager, in which we agreed as follows: 

1. You will proceed at once to file your ap- 
plication with the Office of Price Administration 
for an increase to a maximum price of $3.76 per 
ton for your gypsum delivered to us under our 
contract of January 29, 1937, effective on March 
5, 

2. Enclosed is a letter which is to be attached 
to your application to O.P.A. in which we agreed 
to a maximum price of $3.76 and state that we will 
not ask O.P.A. for a corresponding increase in our 
resale price. 

3. In anticipation of O.P.A. approval of your 
application, which will make it possible for you, 
effective on and after March 15, to invoice de- 
liveries at prices [166] adjusted in accordance with 
the terms of our contract, you will not suspend 
delivery of gypsum to us. 

+. The escalator clause in the contract is inter- 
pretated to operate downward as well as upward. 


a a 
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5. When Dr. Seaton is here in April, we shall 
negotiate the question of interpreting the term 
‘cost of production’ so that any and all questions 
shall be determined as a basis for adjusting prices 
in future in accordance with the contract, and to 
determine whether any price less than $3.76 should 
be charged during 1944. 


Very truly yours, 


Pacific Portland Cement Co., 
By C. B. Flick, 
Controller.’ 

The second letter of the same exhibit, same date, 
refers to the same Dr. Seaton, Vice-President of 
the defendant, and reads as follows—this is the 
letter, your Honor, that they had requested to be 
sent so they could send that to the Office of Price 
Administration : 

‘“‘Referring to our contract dated January 29, 
1937, you have advised us that your cost of pro- 
ducing gypsum has increased and that pursuant to 
the provisions of the contract you are entitled to 
an increase in the price of gypsum delivered to us, 
effective on March 15, 1944, to $3.76 per ton. [167] 

‘You have also advised us that you are filing 
an application with the Office of Price Administra- 
tion for an order authorizing the above increase in 
permitted maximum price. 

We agree that if this price increase is allowed 
by the Office of Price Administration, we shall not 
ask the Office of Price Administration for any in- 
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crease in the prices to be charged by us to our 
customers for any of said gypsum received by us 
from you. 


Very truly yours, 


Pacific Portland Cement Co.. 
By C. B. Flick, 
Controller.’’ 

On the same date, about that time, did you have 
a further conversation with Mr. Wallace, or anyone 
representing the defendant corporation? 

A. On the same date, March 11, I telephoned 
Mr. Wallace and we agreed over the telephone 
along the lines of these letters. I then made the 
letters up and then I called Wallace back on March 
11th and read the letters over the telephone, and 
he said they were okay, and then I put them in the 
mail to Dr. Seaton. On March 13th—the letters 
having been sent airmail, on March 13th Wallace 
telephoned me and read me a telegram that he 
had received from Dr. Seaton, stating that he had 
received my letter of March 11 and the Westvaco 
were going to go ahead and file the application 
with OPA and pending decision by the OPA West- 
vaco [168] would continue to deliver gypsum to 
Pacific. He said he was confirming my letter. 

Q@. That was on Mareh 11, 1944? 

A. March 138th. 

Q. Did you receive any information from the 
defendant as to— 

Mr. Rosenberg: Pardon me. Did he say he re- 
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ceived the letter from Dr. Seaton in response to 
pat ? 

Mr. Bennett: No. 

The Witness: Dr. Seaton—Wallace told me Dr. 
Seaton was writing to me. There was a letter that 
came in after that from Dy. Seaton. 

Mr. Bennett: Well, here it is. 

Mr. Rosenberg: Will this be admitted in evi- 
dence ? 

Mr. Bennett: I offer as Plaintiff’s exhibit next 
in order letter written by Dr. Seaton, of New 
York, dated March 13, 1944, to Pacific Portland 
Cement Company, Attention Mr. C. B. Flick. 

The Court: Admitted and marked. 


(The document was marked Plaintiff’s Ex- 
hibit 9 in evidence.) 


Myr. Bennett: I will read the letter: 


‘“We are in receipt this morning of your letter 
of March 11 with reference to the question of gyp- 
sum price increase which has been under discussion 
with you. 

‘‘In view of your letter and of the attached let- 
ter, which we may use as an exhibit in our applica- 
tion for gypsum price adjustment to the OPA, we 
will not suspend delivery [169] of gypsum to you 
on March 15, as my letter of March 2 indicated we 
would, but will continue to deliver as in the past 
pending determination of the OPA’s decision on 
our price increase application which will be before 
them within the next few days. 
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‘‘My present plans call for me to reach Califor- 
nia during the week of April 9th and during my 
stay in the West I will be very glad to discuss 
with you the development of more precise under- 
standings regarding the meaning of the term ‘cost 
of production’ which is included in our contract 
with you. 

Very truly yours, 
Westvaco Chlorine Products 
Corporation, 
Max Y. Seaton, 
Executive Vice President.’’ 

Q. Did you have any meeting with Dr. Seaton 
after that, Mr. Flick? Did he come out to Cali- 
fornia ? 

A. He did come out about the middle of April 
and we had a conversation with Dr. Seaton, and 
we went all over the same ground that I had been 
over with Wallace and Williams; we discussed the 
by-product question and we discussed what should 
be charged on the costs of production, and so forth, 
and the net result of the conversation was nil. He 
reiterated Westvaco’s position, that they were en- 
titled to keep their accounts by the uniform ac- 
counting system, and that although the contract 
may have referred to gypsum as a by-product in 
their accounting [170] system they did not recog- 
nize any special treatment for by-products as dis- 
tinguished from what they call joint products or 
co-products, and they were entitled to the full 
$3.76. I argued with him quite a bit about it, about 
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the new products research, for which they charged 
11 cents a ton increase in the price, and he main- 
tained that in the Westvaco practice that they al- 
located new products research along with all the 
other overhead, and we just did not get anywhere. 
We later had a brief conversation in Mr. Mce- 
Carthy’s office with Dr. Seaton— 

Q. Who is Mr. McCarthy? 

A. Mr. J. McCarthy, the president of the Pa- 
cific Portland. I was present. I am quite sure Mr. 
Wallace was present—Mr. Wallace, Mr. Seaton, 
Mr. McCarthy, and myself, and they talked gen- 
erally about the desire of both parties to get along 
under the contract and live together in an amicable 
manner, and so forth, and Mr. McCarthy was go- 
ing East, but nothing ever came of that. 

Q. You later advised—I think before we start 
that—Counsel, we can stipulate that OPA did not 
grant the price increase? 

Mr. Rosenberg: That’s right. 

Mr. Bennett: You continued to make deliveries 
at the so-called freeze price? 

Mr. Rosenberg: $2.98. 

Mr. Bennett: I am going to touch now on a 
subject that does not particularly relate to this 
paragraph 6, Raise in [171] price, and so forth, 
your Honor, but it follows along chronologically, 
and for that reason I will pass to that particular 
subject now. 

Q. Did you have any further conversation in 
1946, the month of June, with any representatives 
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of the defendant with reference to any matters in 
this contract under question or dispute, or pertain- 
ing to the contract, Mr. Fick? 

A. In June of 1946, or the 18th of June, Mr. 
Wallace and Mr. Kenneth Ray came to my office. 

Q. Pardon me. Is that the same Mr. Ray who 
is counsel for the defendant? 

A. Yes, and brought up the subject of the 
specifications of gypsum and deductions from our 
remittances which we had been accustomed to make 
each month for any gypsum that might be below 
95.51 percent gypsum value. They said Westvaco 
had never accepted the charge-backs and that they 
had been accumulating on their books, the deduc- 
tions which we had made, that they did not con- 
sider correct, and that they had a balance as an 
account receivable due from Pacific in the neigh- 
borhood of $9500. 

I said, ‘‘That is the first time I ever knew that 
you fellows had any such account on your books 
that you consider as being due from us.’’ Mr. Ray 
said that annual statements had been sent to Paci- 
fic, either by one of the accountants or by their 
auditors, Peat, Marvick & Mitchell in the course 
of auditing confirmations, and he believed the state- 
ments had [172] been returned. I said I never saw 
any such statements, I never saw any audit con- 
firmations, and while Mr. Wallace and Mr. Ray 
were there I called on the telephone Mr. Schoning, 
our assistant secretary and the man in the account- 
ing department, who handles some accounting de- 
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tails, and he would be the one most likely to see 
them. He said he never saw any such statements. 
I said, ‘‘I have never before been advised of the 
existence of this claim,’’ that Mr. Wallace had been 
coming in to see me frequently in 1944, and at 
intervals thereafter, and had never mentioned the 
matter of having an account due on their books, 
that monthly checks with the deductions had always 
been cashed. Wallace said, ‘‘ Well, we will write 
you a letter and discuss this claim and Mr. Ray 
will discuss the matter later on as to the contract 
and the reasons why Westvaco considered the 
eharge-backs wrong.’’ And he told me Mr. Ray 
would prepare such a letter on his return to New 
York. 

Q. Did you ever receive such a letter from Mr. 
Ray? 

A. J don’t recall receiving a letter from Mr. 
Ray on the subject. Mr. Wallace subsequently did 
come in with statements. 

Q. That is a statement claiming how much? 

A. T believe when they sent this statement they 
finally had an aggregate sum of $11,000. 

Mr. Bennett: Now, for your Honor’s informa- 
tion, this is the matter that is involved in the 
second count of the complaint. Your Honor is 
familiar with that paragraph, paragraph 5 of the 
[173] contract, if the gypsum content falls below 
97.51 percent, they are subject to a 2 percent toler- 
ance, the plaintiff may deduct 10 cents per ton for 
each percentage that it falls below. 
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Subsequently, in connection with that, did the 
defendant ever reduce its claim to a less sum than 
this $11,000, or $8,000, whatever it was? 

A. They subsequently did. I believe their pres- 
ent claim is something like $1600. 

Mr. Rosenberg: $2100. 

The Witness: $2100? 

Mr. Bennett: @. As I explained to the Court, 
you have since tendered a check for $500 which 
was for what purpose? 

A. It was brought to my attention that there 
were some deductions that seemed to have been 
made for gypsum which was below 97.51 percent, 
although it was still above 95.51. The contract said 
that the gypsum, if the gypsum is below 95.51 you 
have this charge-back privilege, but when you com- 
pute the amount charged back, or the amount of 
the charge-back, you go back up to the amount 
below 97.51—it is a little confusing. It was called 
to my attention some deductions seemed to have 
been made for gypsum that was off about 2 per- 
cent, so I had the boys in the accounting depart- 
ment make a thorough check going back to the 
end of 1940, and went right through in detail and 
we found there seemed to have been quite a little 
period of time in there when one of the clerks in 
the accounting department [174] seemed to have 
been confused, and he was charging back every bit 
of gypsum that was below 97.51, even though it 
might be up to 96.51. Then we tendered a check in 
the amount of around $525, some such figure, coun- 
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sel advised me that about half of it had been out- 
lawed by the statute of limitations, but we said we 
will skip that, and we tendered the check for the 
entire amount, and Westvace had sent it back and 
said that we had breached the contract, because of 
making these erroneous deductions, and we sent it 
back again to them without prejudice, and they 
said that that was one of the issues involved in this 
suit, so they did not take our check. 

Mr. Rosenberg: That was by letter, wasn’t it? 

A. Yes. 

Myr. Rosenberg: They also said that the further 
reason for not accepting the check was that the 
computation was made on the basis of Pacific’s 
chemical analysis, whereas we were contending our 
chemical analyses were correct; isn’t that correct? 

A. I don’t recall exactly what was in that last 
letter. 

Myr. Bennett: If you are concerned about that 
point let’s get the letter, counsel. 

The Witness: I have the letter. 

Mr. Rosenberg: Here is the letter. 

Mr. Bennett: Do you want the letter in? I have 
no objection. 

Mr. Rosenberg: No. [175] 

Mr. Bennett: Why make so much ado about 
nothing? I perhaps should not have gone on to 
this chronologically, but I thought in passing it was 
a small matter that we might dispose of. 

Mr. Rosenberg: You mean the cost of produc- 
tion dispute ? 
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Mr. Bennett: Yes, the dispute with reference 
to the books. 

The Court: They spread between the $500 and 
$2100. 

Mr. Bennett: That is the issue involved in the 
second count. I have got that letter, and I have the 
attached check. Really, this is the defendant’s case. 
IT don’t know, I am perhaps making a mistake in 
bothering with it at this time, because it is really 
the defendant’s case, and maybe it is technically 
a mistake for me to be offering the document that 
is really a part of the defendant’s case, and I will 
submit to your Honor that any documents we have, 
of course, would be available to them in that con- 
nection. 

Q. The difference of the total claim that they 
are making now for alleged excessive deductions is 
$2120.42, of which you tendered, you say, $539.24, 
which you have discovered as error in the manner 
in which you have explained it, and that leaves as 
claimed here a sum of $1620.42, on deductions that 
vou made which involves the dispute which in turn 
involves the sum of $1620.42, and were made pur- 
suant to— 

A. Well, the contract carries that clause. 

@. You are referring to the provisions of para- 
eraph 5 of the [176] contract? 

‘A. If that was the proper number of it. It pro- 
vides on any gypsum which has a gypsum value of 
less than 95.51 percent we may make a deduction 
of 10 cents per ton for each percentage, that it 
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falls below 97.51, so that these charge-backs or 
deductions in our monthly remittances were com- 
puted by our accounting department each month 
based on reports of chemical analyses of the gyp- 
sum which we received from our plant laboratory 
at Redwood City plant. 

Q. Prior to the time Mr. Ray and Wallace came 
to see you in June, 1946, you had sent regularly 
or monthly or other periods of time checks to them 
as payment for the period that you have received 
gypsum during the preceding period? 

A. We had sent checks every month. The con- 
tract provides, as I recall it, for the payment by 
the 15th of each month for the gypsum delivered 
during the preceding calendar month, and it had 
been our custom to send checks each month, and we 
accompanied the checks with a little list if there 
were any of these charge-backs, and we deducted 
the amount of these charge-backs and sent a check 
for the net amount, the amount billed by Westvaco, 
less the charge-back. . 

Q. Were those checks cashed by the defendant? 

A. Yes, they were all cashed. 

Q. Prior to Mr. Ray and Mr. Wallace visiting 
your office on June 6th had anyone representing 
the defendant questioned the [177] amount by you 
or the propriety of these deductions in the amount 
of the check that was sent, which was cashed? 

A. No one from Westvaco ever asserted any 
claim to me. Mr. Wallace stated on numerous oc- 
casions that they did not like the fact that deduc- 
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tions were made, that their New York office did 
not like to see deductions made, and they thought 
wherever we could use the gypsum by disposing of 
the gypsum without having somebody make a de- 
duction from us, that we ought not to make that 
deduction from Westvaco. I replied, ‘‘Well, the 
contract provides for it.’? No claim was ever as- 
serted until Mr. Wallace and Mr. Ray came into 
my office and told me they had this amount open 
on their books. I was quite surprised. [178] 

Q. Where did these samples come from that 
were examined, upon which you made or deter- 
mined the amount, if any, of deductions? 

A. We received samples at our laboratory, at 
our plant at Redwood Harbor, California, from 
two sources. Most of the samples came from West- 
vaco. They sampled the gypsum as shipped from 
Westvaco to wherever we told them to ship it, and 
some of the gypsum, however, would be shipped by 
them to our own Redwood City plant. I believe 
that on the gypsum that was shipped to our own 
Redwood City plant we took samples ourselves 
from the cars as they arrived at Redwood City. By 
far the greater part of the samples, ever since 
the contract began, were taken by Westvaco at 
Newark and furnished to us at our plant at Red- 
wood City. 

Q@. That is, every time a car— 

A. Every time they shipped a car they would 
take a sample, so the laboratory reports of the 
analysis of the gypsum for years and years were 
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always on the basis of one sample for each ecar- 
load. The chemical analysis report gave the car 
number in fact and our charge-backs were car by 
ear. | might say that there are between 50 and 55 
tons of this gypsum in the typical freight car load. 

The Court: Q. How many tons? 

A. Between 50 and 55 tons. 

Q. In a earload? A. In a ecarload. [179] 

Mr. Bennett: Q. The defendant lately has as- 
serted or claimed the right to submit samples on 
the basis of what, Mr. Flick? 

A. Well, about a year ago, instead of furnish- 
ing samples, one sample for each freight car load, 
they began to furnish us with what they call a com- 
posite sample, representing about one week’s pro- 
duction, or about 20 carloads, and they refused to 
furnish a sample each carload any more. They sent 
this composite sample, and they have continued 
that during the past year. 

Q. Have you agreed, or have you objected to 
that? 

A. We objected immediately when they began to 
furnish these composite samples. We asked them 
to continue to furnish a sample of each car as they 
had done for nearly ten years, or nine years, and 
they said, ‘‘No, we will give you a sample for each 
week’s production, or about 20 ears, a composite 
sample.’’ 

@. Do you consider that that new practice that 
they insisted upon, the changed practice, is ade- 
quate ? 
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Mr. Rosenberg: I will object to that as incom- 
petent, irrelevant, and immaterial; furthermore, if 
the Court please, there is nothing in the contract 
obligating anyone to furnish that. 

Mr. Bennett: Q. What was the reason ex- 
pressed to you by Mr. Wallace for that change in 
furnishing samples ? 

Mr. Rosenberg: When, Mr. Bennett? 

Mr. Bennett: Well, whenever this matter was 
discussed, [180] whenever any reason was given. 

The Witness: Mr. Wallace, and Dr. Seaton, and 
our Mr. Bannard and I had a conversation at 
Westvaco’s Newark plant in the latter part of 
1946, after Mr. Bannard had looked over their fig- 
ures. I believe that was in October of 1946. Mr. 
Wallace said that they were discontinuing the car- 
by-car samples, because it was too costly, and an- 
other reason he stated to me was it would do away 
with a lot of these charge-backs, because you would 
have obviously an averaging out of good and bad 
in a 20-car sample. 

@. That was the only reason expressed for the 
change ? 

A. ‘Those were the only two reasons I ever 
learned. Later on, after the suit was filed, when 
I questioned the matter of samples and again asked 
for a car-by-car sample, they replied by letter ask- 
ing the same question that Mr. Rosenberg has in- 
dicated. They said, ‘“‘Please tell us under what 
provision of the contract we are obliged to furnish 
you samples?’’ I do not believe I answered that 
letter. 
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Q. Let us get back to the big business at hand, 
Mr. Flick. I wanted to show on this matter of 
sampling you are entitled to some adequate basis, 
but I won’t take this time of the Court to go into 
that. We can argue that at a later juncture. 

To get back to the price protection clause and 
the cost of manufacture of gypsum and the actual 
advance, if any, in the cost of production and 
manufacture of gypsum, when, if you [181] know, 
Mr. Flick, was the first decontrol of gypsum by 
OPA? 

A. The first decontrol of gypsum by OPA was 
on September 4, 1946. OPA decontrolled gypsum 
when used as a cement retarder on September 4, 
1946. 

Q. A large part of this gypsum that you had 
purchased through the years from the defendant 
being used as a cement retarder? 

A. Yes, a very substantial portion of it. It 
varied a little from time to time, sometimes more, 
sometimes less, but cement retarder was a very 
substantial use for this Westvaco gypsum. 

@. And that fact was known to the defendant? 

A. Oh, yes. 

The Court: Q. I do not follow that entirely. 
What do you mean by ‘‘retarder’’? 

A. May I explain that in the manufacture of 
Portland Cement the last thing you do, after you 
have made the Portland cement clinker out of the 
ground-up limestone, you have a little clinker, and 
in the final step of the finish grind you add in gyp- 
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sum; between 2 and 3 percent of Portland cement is 
gypsum that is mixed in by a physical process of 
grinding in the last stage. 

Q. Keeping in mind the date of September 4th, 
when OPA first decontrolled gypsum as a cement 
retarder, when is the next time that you bad any 
communication or conversation with the defendant 
or any of his representatives with reference to the 
price that you were to pay for the gypsum, or this 
controversy [182] over the so-called escalator 
clause ? 

Mr. Rosenberg: Mr. Bennett, so that I can 
understand the question, when you are talking 
about the escalator clause— 

Mr. Bennett: I am talking about paragraph 6 
of the contract. 

A. On August 31st, which was Saturday—after 
August 31st, which was Saturday, Westvaco dis- 
continued shipping gypsum. September Ist was on 
Sunday. September 2nd was on Labor Day, as I 
recall it. Gypsum was decontrolled as a cement re- 
tarder on September 4th, and on September 5th 
Mr. Wallace told me that they had quit producing 
and shipping gypsum and would not produce and 
ship any more gypsum for an indefinite time in 
the future, until such time as Pacific acceded to 
their demands, and their demands were, No. 1, 
that we quit arguing about this price and pay them 
$3.76 a ton, and they also wanted us to accept 
their claim against us for these specifications 
charge-backs for the past, and they wanted us to 
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agree that there would not be any more future 
charge-backs on account of gypsum percentage in 
any instance where we, ourselves, were able to re- 
sell the gypsum without having our customer make 
a charge-back against us, or in any case where we, 
ourselves, used the gypsum, and they also wanted 
us to agree that we would give up another point 
that was in dispute, as to whether we were obli- 
gated to take the entire amount of this production 
in a calendar year where they had told us, for 
example, ‘‘We are going to produce 40,000 tons 
under the contract. You have the right to refuse 
[183] more than 20,000 tons. At the same time, 
under the contract, we had the right to refuse 
more than 2000 tons in any one month.’’ We main- 
tain those two rights were separate and distinct. 
Westvaco said they were all part and parcel of the 
same thing. ‘‘If you say you are going to take 
40,000 tons, you have to take it all in equal monthly 
installments.’”? As I understand those were the 
points then at issue with them, and they said, ‘‘Un- 
less you give us what we want on those points, we 
are just not going to make any more gypswm until 
further notice at an indefinite time in the future.”’ 
They did not make any more gypsum. 

The OPA decontrolled gypsum as a cement re- 
tarder on September 4th, and as far as OPA was 
concerned they were then free to increase the price 
of gypsum. 

Mr. Bennett: @. You were advised that they 
did stop the grinding and drying and delivering 
and making of gypsum? 
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A. Myr. Wallace told me that they had quit pro- 
ducing this gypsum. They said, ‘‘We are running 
slurry into the bay.’? And I remember the con- 
versation quite clearly. 

I said, ‘‘How can you run the slurry into the 
bay? It has your magnesium chloride in it.’’ 

He said, ‘‘Oh, of course, we filter it.’’ 

IT said, ‘‘ Well, what you are running into the 
bay, then, is gypsum.”’ 

‘Oh, no,’’ he said, ‘‘that is not gypsum.’’ 

But they continued then to run this by-product 
into the [184] bay. They no longer dried it, and 
ground it, and shipped it, but they ran the by-pro- 
duct into the bay until Mr. Wallace later informed 
me that they had resumed shipments on September 
13th— 

The Court: Q. What time elapsed, approxi- 
mately ? 

A. Approximately two weeks when there was 
no production or shipment of gypsum. 

The Court: Proceed. 

Mr. Bennett: Q. Go ahead. Relate the next 
conversation or happening, Mr. Flick? 

A. Well, on September 13th we agreed with 
them on a basis in which they would resume the 
drying and grinding and delivery of this gypsum, 
and we embodied that in a letter which we wrote 
to them to record our understanding of the basis 
on which they were to resume production and ship- 
ment. 

The Court: Q. What date? 
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A. The letter is dated September 18, 1946. I 
was continuing in negotiation with Mr. Wallace 
for several days before I found out that they had 
already started to resume on September 13th, and 
we wrote two letters on September 13th. The first 
was a longer letter and the second was a shorter 
letter. The second was intended to supersede the 
first, but Westvaco replied to those two letters by 
a letter which they wrote dated September 23rd, 
and also by a letter of September 13th, 1946, they 
served notice that the price would again go up, 
effective [185] 60 days from then, because, they 
stated, there had been another increase in the cost 
of production, and that the price would go up eftec- 
tive, I believe, November 13th, from $3.76 to, I 
believe the original price claimed was $4.62. It has 
been reduced since by some corrections they have 
made, so at present it is $4.36. 

Q. That is the total amount that they are pres- 
ently claiming, including this third claimed price 
increase ? 

A. Yes, the amount that they now claim after 
making some corrections which they made is now 
$4.36. 

Q. But originally the demand was— 

A. $4.62, I believe. 

Mr. Bennett: I offer this letter from Westvaco 
Chlorine Products Company, the defendant, datea 
September 13, 1946, to the plaintiff, Pacific Port- 
land Cement Company, and purporting to be signed 
by W. K. Wallace, Western Manager. 
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(The document referred to was thereupon 
received in evidence and marked Plaintiff’s 
Exhibit No. 10.) 


Mr. Bennett: I read the letter to your Honor: 


‘*Referring to that certain agreement dated Jan- 
uary 29, 1937, wherein Pacific Portland Cement 
Company, a California corporation, is party of the 
first part, and Westvaco Chlorine Products Cor- 
poration, a Delaware corporation, is party of the 
second part, and which said agreement covers the 
sale of gypsum to Pacific Portland Cement Com- 
pany, you are [186] hereby advised that the aver- 
age cost of the production of gypsum by the under- 
signed, Westvaco Chlorine Products Corporation, 
for the twelve-month period commencing July 1, 
1945, to June 30, 1946, was more than five per 
cent above its average cost of production for the 
preceding twelve-month period commencing on 
July 1, 1944, and ending on June 30, 1945. The 
actual advance in the cost of production of gypsum 
to Westvaco for the twelve-month period commenc- 
ing July 1, 1945, and ending June 30, 1946, over 
the previous twelve-month period was eighty-six 
(86 cents) cents per ton. 

Pursuant to the terms of Paragraph 6 of the 
agreement hereinabove referred to, you are hereby 
given sixty (60) days notice, in writing, that on 
the 13th day of November, 1946, the price to be 
charged you and the amount to be paid by you for 
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all gypsum delivered to you by the undersigned, 
pursuant to the terms of the said agreement here- 
inabove referred to will be at the rate of Four and 
62/100 Dollars ($4.62) per ton, payment to be made 
in the manner set out in said agreement. 

You are further advised that said increase in 
price will be applicable only to the gypsum shipped 
to you and resold by you as a retardant in cement, 
and that the advance in price with respect to gyp- 
sum not resold by you as a retardant in cement 
will be suspended until price control [187] on 
such gypsum is terminated by the Office of Price 
Administration. 

You are further advised that the books of ac- 
count and records of the undersigned relating to 
its production cost of gypsum will be open to your 
inspection at all reasonable times. 


Yours very truly, 


Westvaco Chlorine Products 
Corp., 
/s/ W. K. Wallace, 
Western Manager.”’ 


Mr. Bennett: Your Honor, it is a little after 
four o’clock. Does your Honor wish to keep go- 
ing ? 

The Court: We will adjourn until tomorrow 
morning at ten a.m. 

(An adjournment was thereupon taken until 
tomorrow, Thursday, December 11, 1947, at 
ten o’clock a.m.) [188] 
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C. BRUCK FLICK, 
recalled : 


Direct Examination—(Resumed ) 

Mr. Bennett: Q. Yesterday you testified, Mr. 
Flick, on the 13th of September, 1946, after a con- 
ference with Mr. Wallace, and I believe at his 
suggestion, although my memory is not clear there, 
you sent to him two letters, one superseding the 
other ? 

A. Yes, I sent first a longer letter dated Sep- 
tember 13th, and after discussion, after Mr. Wal- 
lace received it, that was revised to the shorter 
letter dated September 13th. 

@. Why was it revised? 

A. Because Mr. Wallace did not agree entirely 
with the first of the two letters. 

Mr. Bennett: I think without identification 
counsel will stipulate that this copy of a letter 
that I now offer in evidence is the first, and the 
longer of the two letters, is that agreeable? 

My. Rosenberg: So stipulated. 

The Court: It may be admitted and marked. 


(The letter referred to was thereupon re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit 11.) 
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PLAINTIFE’S EXHIBIT No. 11 


Pacific Portland Cement Company 
417 Montgomery St., San Francisco 6, California 


September 13, 1946 


Westvaco Chlorine Products Corporation, 
Newark, California. 


Attention: Mr. W. K. Wallace, Western Manager. 
Gentlemen: 


This letter is to record our understanding and 
agreement as follows: 


(1) Sacking Gypsum 

By letter dated June 23, 1945, from you to this 
company, accepted by us under date of June 30, 1945, 
the agreement between us for the sacking of gypsum 
by you for us was extended until July 31, 1946. By 
oral agreement between your Mr. W. K. Wallace and 
our Mr. C. B. Flick, this agreement for sacking was 
further extended to August 31, 1946. You informed 
us that you discontinued production of gypsum on 
August 31, 1946, and that you have no interest in 
sacking small quantities. It is .»ereed that said agree- 
ment for sacking expired on August 31, 1946. 


(2) Price of Gypsum 

By letter dated July 25, 1945, from this company 
to you, and accepted by you, it was agreed between 
us that the price at which you would sell and we 
would buy gypsum until July 31, 1946, under our 
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contract of January 29, 1937, would be $2.98 per ton 
and that the so-called escalater clause of said con- 
tract which contemplates change in the price from 
time to time should not be operative at any time be- 
fore July 31, 1946. By oral agreement between your 
My. W. K. Wallace and our Mr. C. B. Flick, this 
agreement of July 25, 1945, was further extended to 
September 4, 1946. 


It is now agreed that effective September 4, 1946, 
the price at which you will sell and we shall buy 
gypsum until August 31, 1947, under our contract of 
January 29, 1937, shall be $3.76 per ton for gypsum 
for cement retarder and $2.98 per ton for gypsum 
for all other purposes and uses, and it is our intention 
to sell or use most of the gypsum received from you 
for cement retarder. 

It is agreed, however, that at any time prior to 
August 31, 1947, whenever governmental laws or 
regulations permit a higher price than $2.98 ver ton 
for gypsum for purposes and uses other than cement 
retarder, you shall be entitled te charge such higher 
price, but not in excess of $3.76 per ton. 


(3) Deductions for Gypsum below specification 

It is agreed that you have nv claim against us for 
any deductions heretofore made in making payments 
to you for gypsum not within two per cent (2%) in 
gypsum content of, or not conforming to, the chemi- 
cal analysis and specification which is a part of said 
contract of January 29, 1957. 
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(4) Right to refuse in excess of 2,000 tons in any 
month. 

According to paragraph (3) of said contract. we 
have asserted the right to refuse to purchase and 
accept in excess of twenty thousand (20,000) tons in 
any one calendar year, and in addition the right to 
refuse to purchase and accept in excess of two 
thousand (2,000) tons in any one month. Without 
waiving any of our rights under the agreement, we 
are willing to say to you that for any calendar year 
as to which we do not exercise our right to refuse to 
purchase and accept in excess of twenty thousand 
(20,000) tons, 1t is our intention and we fully expect 
to purchase your entire production for that year if 
offered to us in approximately equal monthly in- 
stallments. 


Please sign and return this Ictter to us to evidence 
our agreement, retaining the duplicate for your files. 


Very truly yours, 
PACIFIC PORTLAND CEMENT 
COMPANY, 
By C. B. Flick, Vice-President. 


Accepted and confirmed September .., 1946. 
WESTVACO CHLORINE PRODUCTS 
CORPORATION, 
By W.K. Wallace, Western Manager. 


Mr. Bennett: And the second letter, or the 
shorter letter that followed it, the revised letter, 
will be Exhibit 12. 
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(The letter referred to was thereupon re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit 12.) [189] 


(1) Sacking Gypsum 

By letter dated June 23, 1945, from you to this 
company, accepted by us under date of June 30, 
1945, the agreement between us for the sacking of 
gypsum by you for us was extended until July 31, 
1946. By oral agreement between your Mr. W. K. 
Wallace and our Mr. C. B. Flick, this agreement for 
sacking was further extended to August 31, 1946. 
You informed us that you discontinued production 
of gypsum on August 31, 1946, and that you have no 
interest in sacking small quantities. It is agreed 
that said agreement for sacking expired on August 
31, 1946. 


(2) Price of Gypsum 

By letter dated July 25, 1945, from this company 
to you, and accepted by you, it was agreed between 
us that the price at which you would sell and we 
would buy gypsum until July 31, 1946, under our 
contract of January 29, 1937, would be $2.98 per ton 
and that the so-called escalator clause of said con- 
tract which contemplates change in the price from 
time to time should not be operative at any time be- 
fore July 31, 1946. By oral agreement between your 
Mr. W. K. Wallace and our Mr. ©. B. Flick, this 
agreement of July 25, 1945, was further extended to 
September 4, 1946. 
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[Printer’s Note]: The balance of Plaintiff’s 
Exhibit No. 12, read into evidence at bottom of 
this page. 


Mr. Bennett: I won’t take time, your Honor, to 
read all the letters. They refer to another matter, 
but I will read the second letter, or Exhibit 12. 

The Court: That is the revised letter? 

Mr. Bennett: The revised letter. 

Mr. Rosenberg: Sent on the same day. 

Mr. Bennett: The same date, ves. 

Mr. Rosenberg: The same day? 

Mr. Bennett: Yes. Well, they are dated the 
same day, counsel. I do not know that they were 
actually sent on the same day. We can determine 
that from the witness, perhaps. 

The Court: I think if you will read back the 
testimony already given, you will see that that 
has been asked and answered. 

(Record read.) 

Mr. Bennett: JI will read three paragraphs, if 
your Honor please, beginning with the paragraph 
at the bottom of page 1 of Exhibit 12. 

The Court: That is the revised letter? 

Mr. Bennett: Yes, your Honor. 


“It is now agreed that effective September 4, 
1946, the price at which you will sell and we shall 
buy gypsum until November 13, 1946, under our 
contract of January 29, 1937, shall be $3.76 per 
ton for gypsum for cement retarder and $2.98 per 
ton for gypsum for all other purposes and uses, 
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and it is our intention to sell or use [190] most of 
the gypsum received from you for cement retarder. 

It is agreed, however, that at any time prior 
to November 13, 1946, whenever governmental laws 
or regulations permit a higher price than $2.98 per 
ton for gypsum for purposes and uses other than 
cement retarder, you shall be entitled to charge 
such higher price, but not in excess of $3.76 per 
ton. 

We reserve the right to question the use of this 
price of $3.76 per ton as a base for any upward 
adjustment of the price in the future under the 
escalator clause. Our reasons for this le in the 
questions which exist between us with respect to 
certain cost items claimed by you which have been 
discussed between us in the past and which we 
consider unsettled. 

Please sign and return this letter to us to evi- 
dence our agreement, retaining the duplicate for 
your files.’’ 

Mr. Rosenberg: Mr. Bennett, isn’t that from 
the longer of the two letters? 

Mr. Bennett: No, this is the shorter. 

The Court: This is the revised letter. 

Mr. Bennett: Q. I will ask you, Mr. Flick, 
whether you ever received the acceptance of the 
proposals contained in this letter, namely, Plain- 
tiff’s Exhibit 12, by receipt of a copy of the letter 
with a form of acceptance executed by the defend- 
ant, or anyone representing the defendant? [191] 

A. No, sir, I did not receive their acceptance 
of it. I received a letter denying it. 
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@. You mean refusing to accept it? 

A. Refusing it. 

Q. When was it that you were first advised, and 
in what form, that the defendant would not accept 
the conditions or accept the proposals contained 
in your letter of September 13, 1946? 

A. I was first advised that they would not ac- 
cept it by a letter from Westvaco dated September 
23, 1946. 

Q. You have already testified that you had re- 
ceived in this period of time a third claimed price 
increase by the defendant. What was the date 
which you received the notice of that third price 
increase, Mr. Flick? 

A. They gave us notice of the third price in- 
crease, as I recall it, by a letter dated September 
13th, stating that in conformity with the 60-day 
notice provision in the contract the price would be 
increased effective November 18, 1946. 

Mr. Bennett: That notice is contained, your 
Honor, in Plaintiff’s Exhibit No. 10, which is al- 
ready in evidence, introduced yesterday, and the 
new price claimed by the defendant was $4.62 a 
ton at that time? 

The Witness: Yes. 

My. Bennett: Q. Since that time, Mr. Flick, 
they have reduced that claim by two further reduc- 
tions, that is, they notified you that through error 
they included certain items that [192] they since 
have felt were not properly included ? 

A. Yes, they made corrections in their cost 
figures. There was one correction of 14 cents, and 
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there was another correction of 12 cents. The 12- 
eent correction was on the sulphuric acid charge, so 
that they made corrections aggregating 26 cents, 
which made the corrected price as claimed by them 
$4.36. 

Q. The last correction was made by them after 
this suit was filed? A. Correct. 

Q. What, if anything, did you do with refer- 
ence to any investigation of the basis for this ad- 
ditional or last-claimed increase, the third increase, 
which amounted to how many cents per ton claimed 
initially ? 

A. From $3.76 to $4.62 claimed initially. 

Q. In other words, a third increase with 86 
cents per ton claimed increase? A. Correct. 

Q. Keeping in mind now, so your Honor will 
have the facts, the first increase in 1941 was a 
claimed increase of 18 cents. The second increase 
claimed in 1944 was what, Mr. Flick? 

A. 78 cents. 

@. Additional to the 18 cents previously 
claimed, and the third claimed increase was how 


much ? A. Originally 86 cents. 
The Court: Q. And there was a reduction of 
26? [193] A. 60 cents. 


Mr. Bennett: @. In other words, the three 
claim price increases total $1.56, is that correct? 

A. That is correct. 

(). And again, so that the record will be clear, 
the company paid without question this 18-cent in- 
crease at all times? A. Correct. 
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Q. At all times it offered to pay the 29 cents 
which was involved in the second price increase 
claimed of 78 cents, and which involved the total 
amount of the actual charges or costs which they 
claim, according to their books, were increased in 
the amount of 29 cents; in other words, you had 
up the time of the third increase agreed to pay an 
increase over the contract price of $2.80 a ton, 
an additional 47 cents? A. Correct. 

Q. Now, when this last claim, the third claim 
for a price increase on September 13, 1946, an 
additional 86 cents, was made, what, if anything, 
did you do to check into those claimed increased 
costs ? 

A. I sent Mr. L. O. Bannard, who was in the 
employ of Pacific Portland Cement Company, as 
our own auditor. I sent Mr. Bannard to Westvaco’s 
office at Newark to look at their figures ? 

Q. And he, in turn, reported to you? 

A. Mr. Bannard reported to me. After he ex- 
amined the figures they gave him he came back 
and reported to me. Then Mr. [194] Bannard and 
J went down to Newark and had a discussion with 
Mr. Wallace and Dr. Seaton, who was out at that 
time, and we went over the figures, and the same 
questions that were discussed heretofore. Westvaco 
again maintained their position of their right to 
keep these accounts in accordance with their uni- 
form accounting system, the right to treat them 
as joint products, or co-products, disregarding the 
fact that they were by-products. 
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Q. Is that what Mr. Wallace or Mr. Seaton 
sald ? 

A. My. Wallace and Dr. Seaton have always 
maintained that position, that regardless of the 
fact that the product may be a by-product, under 
their uniform accounting system they treat it as if 
it is a joint product or a co-product. So we did not 
get very far in our discussion of the figures. We 
maintained the same position that we had hereto- 
fore. Dr. Seaton, however, did say that he would 
go into some of the questions raised, and it was as 
a result of that that the first correction of 14 
cents was made, as we have already covered here. 
Then after the discussions which got nowhere, I 
wrote a letter on November 4th setting forth the 
differences between us, the items that we were 
willing to pay and the items that we questioned, 
and again offering to settle the differences by any 
reasonable means or any reasonable method. 

Mr. Bennett: I think you have the letter of 
November 4th before you, Mr. Rosenberg? 

Mr. Rosenberg: Yes. [195] 

Mr. Bennett: I offer in evidence as Plaintiff’s 
Exhibit 13, your Honor, the letter from Mr. Flick, 
of Pacific Portland Cement Company, dated No- 
vember 4, 1946, to Westvaco Chlorine Products 
Corporation. 

The Court: Admitted and marked. 


(The document was marked Plaintiff’s Ex- 
hibit 13 in evidence. ) 
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Mr. Rosenberg: May I see it just a moment? 

Mr. Bennett: Do you want a copy of it? 

Mr. Rosenberg: I think I have a copy. 

Mr. Bennett: I will give you a copy. 

Mr. Rosenberg: I just want to see, there was 
a typographical error in copying, and I want to 
see whether the same error is in there. 

Mr. Bennett: Do you wish me to wait before 
reading this? 

Mx. Rosenberg: No, that’s all right. 

Mr. Bennett: This letter, I think is important, 
your Honor. In reviewing and analyzing the situa- 
tion it will be of aid to the Court, and I will read 
ie an fll : 

‘*Pacific Portland Cement Company 
417 Montgomery Street 
San Francisco 6, California 


November 4, 1946 


‘“Westvaco Chlorine Products Corporation 
Newark, California. 
Attention: Mr. W. K. Wallace, Western 
Manager 


Gentlemen: 


Subject: Westvaco Gypsum Contract [196] 
“Your letter of September 13, 1946, referring 
to the agreement of January 29, 1937, between us, 
advised that 
“The actual advance in the cost of production 
of gypsum to Westvaco for the twelve-month pe- 
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riod commencing July 1, 1945, and ending June 30, 
1946, over the previous twelve-month period was 
eight-six (86¢c) cents per ton’’ and notified us that 
‘fon the 13th day of November, 1946, the price 
to be charged .. . for all gypsum delivered .. . 
pursuant to the terms of the said agreement here- 
imabove referred to will be at the rate of Four 
and 62/100 Dollars ($4.62) per ton .. . applicable 
only to the gypsum shipped ... and resold... 
as a retardant in cement.”’ 

Subsequently our Mr. L. O. Bannard has visited 
your Newark, California, office to inspect your 
books of account and records relating to the pro- 
duction cost of gypsum and has been furnished 
some information by your Mr. Wallace and Mr. 
Watt, but not all that he requested. We are un- 
able to confirm correctness of the price advance of 
86 cents per ton and question that much advance 
is correct. Items questioned by our auditor are as 
follows: 

Operating Materials 

Westvaco shows increase of $.03 per ton, Pacific 
will [197] ‘‘accept increase of $.02 per ton, ques- 
tions $.01 per ton, as it appears to have resulted 
from a change in accounting method for charges 
for low pressure air compressor, rather than an 
actual increase in cost of production. 

Sulphuric Acid 

Westvaco shows no charge in past periods, now 
charges $.35 per ton. Pacific questions this as it 
does not appear that actual cost of production of 
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by-product gypsum has increased, but merely a 
change in bookkeeping methods has been made, 
and furthermore the adding of sulphuric acid in 
the manufacturing process benefits products other 
than gypsum. 
Bittern 

Westvaco shows increase of $.06 per ton, Pacific 
questions this as it appears to be due to a purely 
arbitrary bookkeeping increase rather than an ac- 
tual increase in cost of production of gypsum, and 
Westvaco refused to show our auditor the com- 
putations. 

Direct Charges 

Summarizing the charges classed by Westvaco as 
‘direct’, Westvaco shows total increase of $.62 per 
ton, Pacific will accept $.20 per ton, and questions 
$.42 per ton with respect to Operating Materials, 
Sulphuric Acid, and Bittern, as shown above. 

Pacific furthermore questions the correctness of 
[198] Westvaco’s accounting methods for by-pro- 
duct gypsum which allocates to the by-product, 
costs incurred prior to the point of separation of 
the by-product. 

Research 

Westvaco shows an increase of $.10 per ton for 
Research. Pacific questions this charge as it does 
not appear that Westvaco’s research activities are 
actually a cost of producing by-product gypsum. 

Indirect Loading and Shipping Expense 

Westvaco shows an increase of $.02 per ton 

which Pacific questions as it appears to be due 
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to a change of bookkeeping methods and not an 
actual increase in cost of production of gypsum. 


Overhead 
Westvaco shows net increases aggregating $.07 
per ton, in sundry items comprising general over- 
head. Pacific questions the correctness of including 
certain of the items comprising this group, and 
also questions the correctness of the basis of pro- 
rating overhead as between by-product gypsum 
and other products produced. 
Direct Loading and Shipping Expense 
Westvaco shows an increase of $.05 per ton 
which Pacific will accept. 


Total Charges 

Summarizing all of the foregoing, Westvaco 
shows an [199] increase of $.86 per ton in cost of 
production of by-product gypsum, of which Paci- 
fic is willing to accept $.25 and questions $.61 per 
ton. 

Furthermore, we question the use of the preced- 
ing price of $3.76 per ton as a base for any upward 
adjustment of the price under the escalator clause. 
In our letter to you dated February 4, 1944, we 
stated that 

‘““we question the correctness of the proposed 
price of $3.76 per ton’ 
and in our letter of February 28, 1944, we stated 
that 

‘“we question that the facts entitle you to the 
entire amount for which you have asked.’ 
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In our letter of March 11, 1944, we stated 

‘**When Dr. Seaton is here in April we shall 
negotiate the question of interpreting the term 
“Cost of Production’’ so that any and all questions 
shall be determined as a basis for adjusting prices 
in future in accordance with the contract, and to 
determine whether any price less than $3.76 should 
be charged during 1944.’ 

Dr. Max Y. Seaton, Executive Vice-President, 
wrote to us on March 13, 1944: 

‘**T will be very glad to discuss with you the 
development of more precise understandings re- 
garding the meaning of the term ‘‘Cost of Pro- 
duction’’ which is included in our contract with 
you.’ [200] 

‘Such discussion took place on April 14, 1944, 
between Dr. M. Y. Seaton, Executive Vice-Presi- 
dent, Mr. W. K. Wallace, Western Manager, and 
Mr. C. B. Flick. Mr. Flick expressed this com- 
pany’s position that cost accounting methods satis- 
factory to Westvaco for its own purposes may re- 
sult in incorrect charges to cost of production of 
by-product gypsum under the contract, especially 
in respect to allocating overhead. Dr. Seaton did 
not adinit that any change in accounting methods 
should be made, and all questions discussed were 
left open and unsettled. 

“The contract dated January 29, 1937, between 
Pacific Portland Cement Company and California 
Chemical Company—”’ 
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The contract in question— 
recites: 


‘* “Whereas California contemplates the erec- 
tion of a plant located on Canal Head at New- 
ark, California, primarily designed to produce 
magnesium oxide in its various forms, which 
plant will produce as a by-product substantial 
quantities of gypsum”’ 

and provides in paragraph (1) 

‘¢¢California agrees that it will sell and de- 
liver to Pacific and Pacific agrees that it will 
purchase and receive from California, the en- 
tire output of by-product gypsum . . . (subject 
to the other provisions therein) [201] 

‘‘Paragraph (6) of the contract contains the 
‘escalator’ clause under which the price may 
be increased in relationship to ‘California’s 
cost of production of gypsum’, ‘in an amount 
not to exceed the actual advance in California’s 
cost of manufacture.’ ”’ 

Mr. Rosenberg: May I interrupt? I presume 
this letter is offered for the purpose of showing 
that Mr. Flick made objections to the price of 
$3.75. 

Mr. Bennett: Not only that— 

Mr. Rosenberg: JI am going to object to all of 
these self-serving and argumentative statements. I 
have no objection to the letter going in evidence to 
show the objections Mr. Flick made to our deriva- 
tion of our increase in cost of production, but L 
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don’t understand that it is going into the record 
as substantive evidence of the argumentative mat- 
ter contained in the letter, or the accountant’s ar- 
guments— 

The Court: Just a moment. This is correspond- 
ence between the parties. 

Mr. Rosenberg: That’s right. 

The Court: For what purpose is it offered ? 

Mr. Bennett: The purpose of the offer, your 
Honor, is to show the statements that were made 
by these parties, one to the other, during the course 
of time. One of the defenses they claim here is 
estoppel. 

The Court: His objection goes to the language 
there used [202] as argumentative and what-not. 

Mr. Bennett: JI know, but, your Honor, that 
might be said of anything or everything we have 
done so far, that it is an argument. That is the 
essence of this case. We have to establish the con- 
troversy exists, the basis for the controversy, what 
was said by the parties with respect to that contro- 
versy, all that has to do with the matter that this 
court is going to construe. The court has received 
this sort of matter all along. There is another thing, 
interruptions in the midst of reading a letter of this 
kind that has been admitted without objection is 
extremely embarrassing to us, and I think it tends 
to deflect the court’s attention from the subject- 
matter that is. It is relevant, and I assure your 
Honor I wouldn’t be reading these things—I don’t 
ask your Honor to accept my statement ipsi dixit 
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for it, but if there was not a definite purpose, a 
pre-thought-out purpose within proper limits of 
judicial procedure, a purpose that I am endeavor- 
ing to show— 

The Court: Well, I can clear this up in just a 
moment. You have made an objection to it before. 
I overruled your objection, and it is subject to a 
motion to strike and over your objection. 

Mr. Rosenberg: I don’t think this is within the 
same category. My objection was to a letter ante- 
dating the execution of the contract. This is a let- 
ter written by Mr. Flick sometime, almost nine 
years after the contract. I assumed that it was [203] 
being offered for the purpose of showing the items 
to which Mr. Flick objected, and the basis of his 
objections. I have no objection to that. There is a 
lot of argumentative matter in here that I want to 
avoid. 

The Court: Well, the jury is absent. 

Mr. Rosenberg: ‘That’s right. I do not want it 
to be taken as evidence of the substantive facts. 

The Court: Well, J may or may not take it. I 
told you the jury is not here. 

Mr. Bennett: Counsel can argue this case, L 
think, at the appropriate time. It is not fair to inter- 
rupt. If he had objection to it he should have— 

The Court: Go ahead with the reading of the 
letter. 

Mr. Bennett: To bring your Honor back, Mr. 
Flick had been outlining certain provisions of the 
contract, and he had referred to the preliminary 
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provision stating that it was a by-product, and 
that California agreed to sell subject to the terms 
and conditions of the contract at a certain price the 
by-product. Then Mr. Flick’s letter continues—this 
is an answer, as your Honor knows, to this claimed 
price increase: 

‘‘Paragraps (6) of the contract contains the ‘es- 
ealator’ clause under which the price may be in- 
ereased in relationship to ‘California’s cost of pro- 
duction of gypsum’, ‘in an amount not to exceed the 
actual advance in California’s cost in California’s 
cost of manufacture.’ [204] 

‘“The contract does not contain any definition of 
the term ‘cost of production’ or ‘cost of manufac- 
ture.’ Since the contract deals with by-product gyp- 
sum it 1s apparent that the term ‘cost of produc- 
tion’ must be construed as ‘cost of production of by- 
product gypsum’ and the method of computing such 
cost should be the method which would be applic- 
able as proper accounting practice for computing 
cost production of a by-product. 

‘In a letter dated June 5, 1936, Stanley H. Bar- 
rows, President of California Chemical Company, 
stated, 

“Contract would contain certain price protec- 
tion clauses to guard against increases in labor, 
fuel and supplies.’ 

‘The first price increase claimed under the con- 
tract was an increase of 18c per ton, effective Oc- 
tober 5, 1941, raising the price from $2.80 to $2.98 
per ton loaded bulk on board ears at the Newark 
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plant. This was based on an increase in costs from 
$1.66 per ton for July 1939—June 1940, to $1.84 
per ton for July 1940 to June 1941. Of the total 
increase of 18¢ per ton, labor, material and power 
accounted for 15c. Westvaco furnished month by 
month detail thereof. Since these direct charges 
accounted for such a large percentage of the total, 
Pacific accepted without question or detail the 
remaining net increase of 3¢ per ton merely be- 
cause it was too small to warrant close [205] in- 
vestigation. 

‘“The figures furnished by you for the calendar 
year 1943 compared with the calendar year 1942 
showed that direct costs charged to cost of pro- 
duction of gypsum increase $.29 per ton, as follows: 


Per Ton 
1942 1943 Increase 

Labor operations... ee ce $.26 $.39 $.13 
al Gite Tepalns/-.. cian se eeereen ee Al alls, .04, 
Comp. Ins. and Soc. Sec. Taxes........ 02 03 01 
Materials opcrations:.2.20.. seamen 02 02 
Material repairs... 22 ee 06 407 O01 
Oe Nem oS ee cae lis 18 .03 
Bite le eres ee ae ee .10 14 04 
AS Cs Cilnetade a ee ne ee nea eee EN 01 01 

Total increase........2..-..-2.04.0000 or $0.29 


‘“We are willing to accept this increase in direct 
cost of production of gypsum as the basis for in- 
creasing the price from $2.98 to $3.27. As previously 
stated, however, we question the following in- 
ereases as we do not believe that they represent 
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an actual advance in your cost of manufacture of 
by-product gypsum. [206] 


Per Ton 
1942 1943 Increase 
Uwerltea | aye $.42 $.82 $.40 
Niexesmelns, & Deprec...............-2--..:-2: Al 49 08 
EP = WALEE 2 .<....-22sccccsecencenseeceseece cee O01 01 
Tote cacao ee $83 $1.32 $49 


“Loading and Shipping Expense was shown by 
you at $.19 per ton in both years, so no increase 
was claimed on that account. 


‘“‘We are ready, willing and anxious to pay you 
the amount that you are entitled to receive under 
the contract. You have notified us that the price 
will be $4.62 per ton effective November 13, 1946. 
We are willing to pay $3.52 per ton instead. It may 
very well be that you are entitled to the additional 
$1.10 per ton, but in the absence of information 
which our auditor requested from you and which 
we consider necessary to determine the amount of 
increase in your cost of production, and pending 
further discussions with you as to the correct ac- 
counting methods to be followed in computing your 
cost of production of by-product gypsum we are 
unwilling to pay you any more than $3.52 per ton. 


‘‘We shall be glad to discuss this with you at 
any time, and as stated in our letter of February 
28, 1944, hereby renew our offer to take all reason- 
able steps to have any questions which might exist 
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between us determined by any reasonable method 
or in any reasonable manner. [207] 


‘“Very truly yours, 


Pacific Portland Cement 
Company 
By C. B. Flick 
Vice-President.’’ 
The Court: We will take a recess. 
(Recess. ) 


@. (Mr. Bennett): Mr. Flick, referring again 
to your letter of November 4, 1946, which I have 
just read to His Honor, you mentioned the fact at 
the bottom of page 1 of that letter some information 
was furnished by Mr. Wallace and Mr. Watt, but 
not all that he requested Mr. Bannard. What was 
the information that you referred to as being re- 
quested but was not furnished ? 

Mr. Rosenberg: ‘I'o which we will object on the 
eround it appears from the letter it was informa- 
tion requested by the auditor. If Mr. Flick made 
any request, or if he was present at the time the 
request was made, I would have no objection. 

Q. (Mr. Bennett): Mr. Flick, I think you testi- 
fied after Bennard had gone down there to seek 
information that both you and Bannard went back 
to the Newark plant and had a discussion with Mr. 
Wallace and perhaps others there, is that correct? 

A. Yes. We had a conversation with Mr. Wal- 
lace and Dr. Seaton was present. He happened to 
be out here from the East at that time. 
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@. Was anything said at that discussion by you 
or by Mr. Wallace or Dr. Seaton representing the 
defendant Westvaco with reference to any record 
or information that they had not furnished or 
would not furnish ? 

A. Yes, we discussed the question of informa- 
tion which they did not wish to furnish, declined 
to furnish. They had allocated— [208] 

Q. Just pause there. I will next ask the ques- 
tion of you, What was the information that they 
had not furnished and refused to furnish? 

A. The information which they refused to fur- 
nish was information having to do with the costs, 
tonnages, payrolls, in general any information of 
the plant or other departments or other products 
of the plant other than the byproduct gypsum. I 
might say the reason why we wanted a look at 
such information was because of allocations or pro- 
rates charged to gypsum, which naturally the audi- 
tor, Mr. Bannard, was unable to verify without see- 
ing the figures which made up the allocation com- 
putation. 

Q. Now, so that that matter is perfectly clear, 
do you mean an item— 

Mr. Rosenberg: Let him tell us. 

©, (My. Bennett): All mek Ginaideds>y comme 
sel, will you illustrate what you mean by that? 

A. For example, if an item is charged, let us 
say, 5 per cent to gypsum— 

Q. 5 per cent of what? Do you mean overhead ? 
A. 5 per cent of an item. Let us take overhead. 
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Suppose you have overhead, of which 5 per cent is 
charged to gypsum on the theory that the payroll 
in the gypsum department is 5 per cent of the total 
plant payroll. Therefore the overhead should be 
allocated 5 per cent to gypsum. 

@. Just pause there. Do you mean that is your 
statement of [209] what should be done or their 
statement? 

A. No, indeed. I am illustrating the kind of 
accounting practice Westvaco follows. 

Q. You are speaking of what they claim was 
their procedure that they followed. 

A. Yes, and I am using percentages here that 
are close to the actual, but I do not recall the pre- 
cise percentages. I am trying to make a simple il- 
lustration. They allocate certain overhead items on 
the basis of a percentage of labor payroll. If the 
evpsum department labor payroll is 5 per cent of 
the labor payroll for the entire plant, then they 
will charge as cost of production of gypsum, 5 per 
cent of these overhead items which they elect to 
allocate on that basis, do you see? 

@. Yes. 

A. <An auditor who attempts to verify the cor- 
rectness of the amount charged to the gypsum de- 
partment, in order to tell whether the labor payroll 
for the gypsum department is in fact 5 per cent of 
the labor payroll for the entire plant, must look at 
the payroll for the entire plant. In order to tell 
whether the amount of overhead is allocated cor- 
rectly, he must look at the total amount of the 
overhead. Or take another example: If you have a 
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shipping expense, which in past years they allo- 
cated on a tonnage basis, in order to tell whether 
the tonnage allocation was properly done, the audi- 
tor has to know not only the tonnage of gypsum 
shipped, but the tonnage of magnesium [210] oxide 
shipped, and if they refuse to show how many tons 
of magnesium oxide were shipped, he can’t check 
the correctness of the percentage or the allocation. 

Q. Does that same thing apply to whether any 
items that are claimed allocable to gypsum are 
properly allocable? For instance, if some item of 
charge, indirect or overhead, is allocated or claimed 
to be allocated to gypsum, does that necessity of 
checking the other records apply as in the illustra- 
tion or instance you have made? 

A. I have been talking only about checking an 
allocation without reference to the question of 
whether the item allocated on their books should 
be allocated on their books under good accounting 
or under the contract, but I am simply illustrating 
in order to check any allocations of whatever na- 
ture, an auditor has to see the whole picture in 
order to check percentage and check the amount 
allocated. 

Q. That applies not only to checking the cor- 
rectness of the amount but to determining whether 
the item allocated has any relation to the manufac- 
ture of gypsum, isn’t that so? 

A. In order to determine whether the amount 
allocated has any relation to the manufacture of 
gypsum, he has to know the nature of the 
thing that was allocated. Let me illustrate that by 
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perhaps bittern. That would be an example. They 
charged a certain amount to gypsum for bittern, 
admittedly on a purely arbitrary basis. The auditor 
was not given any information [211] as to the cost 
of the bittern or how much bittern was charged to 
other products or why the certain amount was 
charged to gypsum on account of bittern. Those are 
all questions of the amount charged for bittern. 
That is aside from the further question whether 
any bittern should be charged to gypsum. 

Myr. Bennett: If Your Honor please, at this 
juncture and so that the Court will be able better 
to follow the significance of these points that have 
been discussed in the witness’ testimony, I wish to 
read into the record a question in our interroga- 
tories to the defendant and the defendant’s answer 
to that interrogatory. T would like to interrupt the 
witness because it is a foundation matter upon 
which further questions will be asked. Mr. Kaapcke 
will read it. 

Mr. Kaapceke: As an explanatory matter, I 
might say J will read one question and one an- 
swer. A similar question was asked for each ac- 
counting period and the same answer was given 
with respect to each accounting period, so we can 
cover the entire matter by repeating the one par- 
ticular one. 

The particular interrogatory I am reading is 
No. 4E: 

‘‘State in what particulars and to what extent 
each element of such cost contributed to or was 
related to the production of gypsum. State whether 
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each element would have been incurred if no gyp- 
sum had been produced.”’ 

And the answer, being Answer 4E: 

‘‘None of the direct charges shown upon Ex- 
hibit A— [212] parenthetically there was an ex- 
hibit for each accounting period—none of the di- 
rect charges shown upon Exhibit A would have 
been incurred if no gypsum had been produced. In- 
direct charges shown on Exhibit A would have been 
incurred if no gypsum had been produced but in a 
lesser and unascertainable amount.”’ 

To illustrate what the charges were referred to 
on the exhibit, the exhibit for each accounting pe- 
riod shows a statement of the defendant's classifica- 
tion of charges, and the one for Exhibit A that we 
are using as a typical example shows the follow- 
ing: ‘‘Labor operations, labor repairs, materials, 
operations, materials, repairs, power, gas, over- 
head and shipping expense.”’ 

Mr. Bennett: Just so there is no question in the 
mind of the Court, I would like to summarize my 
understanding. I am not testifying now, but so that 
the Court will understand our purpose in offering 
this answer to the interrogatory, the defendant 
stated in answer to our question, ‘‘Which of the 
charges claimed by you would not have been in- 
curred if you were not producing or manufactur- 
ing gypsum ?’’ As My. Kaapcke read, the defendant 
answered that all of the direct charges, labor, ma- 
terials, supplies, and so forth, listed on the exhibit 
appended to the answer to the interrogatories, 
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would not have occurred. They say that the other 
charges that were included in the category of over- 
head and indirect, and which they apportioned [213] 
by their bookkeeping method, the additional charge 
which they assert, which is the type of charge in 
dispute—they admit that even though gypsum was 
not manufactured, those charges would have gone 
on, but they say in a less but unascertainable 
amount. I think the significance of that will ap- 
pear further by the witness’ testimony and the 
testimony of other witnesses. 

Q. As I understand it, then, in the absence of 
your right to see the books of the company, to 
verify the figures as to the accuracy of the arith- 
metie or allocation and also to determine whether 
any so-called indirect or overhead item is properly 
allocable to the cost of manufacture of gypsum, you 
would have to see those records, wouldn’t you, or 
any accountant would have to see those records, 
isn’t that your testimony ? 

A. Any accountant would have to see the com- 
plete records. 

The Court: Let the Court inquire at this time 
of counsel. Were these books available to the de- 
fendants here at all times? 

Mr. Rosenberg: I believe they were, Your 
Honor, with one exception: With reference to our 
records pertaining to our sales of products other 
than gypsum, which would naturally reveal how 
much we made, who we sold to, the price we got 
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for the product—those were not made available to 
them. J do not think that has any materiality. 

The Court: Let me try to approach it in another 
way, then. How can you determine overhead costs 
unless the books are available? [214] 

Mr. Rosenberg: The books were available to 
them for the purpose of determining our overhead 
costs. There is certainly no showing up to this 
point that the books were not available to them to 
show our overhead costs, with this possible excep- 
tion, Your Honor: I believe the point Mr. Flick 
made is where we allocate overhead, by relating our 
direct gypsum cost to the total labor cost in the 
plant, naturally the total cost would be a factor in 
determining the propriety of that allocation. Mv 
understanding is Mr. Bannard, who is their ac- 
countant, when he went to the plant in 1946 for 
the purpose of checking the last price increase, did 
make a spot check of the total labor cost, and I 
believe also that this is a fact that they were told 
that we considered that those records which pertain 
to the production of other items, other than the 
gypsum, in which they were interested, were trade 
secrets. We did not like them going into the books 
and poring over those things that the corporation 
considers to be confidential information, but we 
would be willing to have an independent certified 
public accountant go in and certify to the correct- 
ness of the ultimate result. 

Q. (The Court): Is that a fact? 
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A. I don’t recall, at that time, the offer to have 
a certified public accountant check those things. 

Mr. Bennett: I think that arose after the suit 
was filed and we made a motion to inspect the 
books. That was refused [215] before Your Honor. 
I would like to call Your Honor’s attention to de- 
fendant’s answer to plaintiff’s interrogatory No. 
11, wherein the defendant states that it would not 
permit any investigation or inquiry into the books 
showing cost to them of bittern so as to determine 
its allocation, if any allocation was proper, as 
against the cost of gypsum because that would dis- 
close terms and conditions of a material contract 
between said supplier and defendant and inspec- 
tion of such contract and the payments made there- 
under would disclose all the products made by de- 
fendant, and the quantity sold. Disclosure thereof 
would require defendant also to reveal detailed in- 
formation with reference to all products sold by 
defendant, including the identity and quantity of 
such products. Likewise, defendant has bittern con- 
tracts with other producers and the disclosure of 
the terms and conditions of its bittern contract 
with Leslie Salt Company might jeopardize the 
present and future relations of defendant with such 
other producers. Likewise defendant claims that its 
books, records and entries showing the bases for 
allocation of shipping expense likewise confiden- 
tial and comprise trade secrets for the reason that 
disclosure of said information would reveal the 
products sold by defendant and the quantities and 
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selling price thereof. The general ledger which con- 
tains the entries above referred to are located in 
defendant’s plant at Newark. 

So there were other matters than bittern which 
the [216] defendant refused to disclose. 

Mr. Rosenberg: Which answer was that? 

Mr. Bennett: 11. 

Mr. Rosenberg: You have not read the entire 
answer, have you, Mr. Bennett? 

Mr. Bennett: What was that? 

Mr. Rosenberg: I did not follow you very well. 
Were you skipping around ? 

Mr. Bennett: J paraphrased the question with 
relation to bittern and J read your reasons for ex- 
cluding the defendants from looking at your ex- 
pense records and the like. [217] 

Q. (Mr. Bennett): Now, these payments that 
were made during this period of dispute pursuant 
to this letter of September 11, were they made un- 
der protest, Mr. Flick? 

A. For the period from September 4, when the 
OPA decontrolled gypsum when used as a cement 
retarder, to the period November 13, 1946, we paid 
them $3.76 a ton for the gvpsum for use as cement 
retarder and for any other gypsum for any other 
use which was still subject to the OPA price control 
we paid them $2.98 a ton and I don’t believe that 
every check that we sent them was specifically pro- 
tested, but we had certainly made our position clear 
both before and after that period. There was never 
any question. 
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The Court: Was that the money that had been 
paid into court? 

Mr. Bennett: Both paid to the defendant under 
protest and also the monies paid into court. 

The Court: Is there any question about that? 
If there isn’t, you might enter into a stipulation 
concerning those facts. 

Mr. Rosenberg: I was writing, Your Honor. 
What was that? 

Mr. Bennett: The question is this: The pay- 
ments that were made on any gypsum furnished 
on and after the 13th of September, 1946, to you 
were paid under protest. 

Mr. Rosenberg: I don’t believe that is true. I 
think the witness just said there was no protest 
accompanying all checks. [218] 

The Court: From the period of the OPA. 

The Witness: I said that the payment for gyp- 
sum delivered from September 4, when OPA price 
control went off, the gypsum as cement retarder 
from then until November 13, we paid $3.76 a ton. 
Now, on payments, every check that went out from 
our accounting office may not have accompanied 
or been accompanied by a specific protest, but we 
had been making our position clear as to the $3.76 
price ever since January, 1944 and, as a matter of 
fact, to November 18, 1946. 

Mr. Rosenberg: The payments that were made 
at the $4.48 price, of course, were definitely made 
under protest. There is no question about that. As 
far as the money that is being paid into the court, 
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what they are doing is paying us the minimum 
amount that they concede that we are entitled to— 

The Court: I wanted to have that established 
for the record. I thought it could be done without 
wasting any further time. 

Mr. Bennett: I will offer in evidence, if Your 
Honor please, at this time and ask it be deemed 
read a letter dated December 11, 1946, a letter 
dated February 12, 1947, a letter dated January 
10, 1947, and another letter dated December 17, 
1946. 

Mr. Rosenberg: May we see what you are of- 
fering in evidence? 

My. Bennett: Yes. They are letters that were 
sent by us [219] for the plaintiff to the defendant. 

Mr. Rosenberg: If you want to clutter up the 
record—I just stipulated referring to payments 
made at the $4.48 price, they were paid under pro- 
test. Is that the purpose of those letters? I have 
no objection to them going in evidence. 

Mr. Bennett: The letter of December 11 in- 
eludes a protest for certain payments made on the 
$3.76 price, on page 2, Mr. Rosenberg, and if we can 
either stipulate to that or introduce the letter in 
evidence, perhaps that would be the quickest way. 

Mr. Rosenberg: What did you say they were 
paid— 

Mr. Bennett: Payments that were made prior 
to the $4.48 price. 

Mr. Kaapcke: That was shipments through No- 
vember 13. It was not until November 13 that your 
$4.48 price became effective so that— 
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Mr. Rosenberg: Our price would be correct— 
well, I have no objection to the letter. 

Mr. Bennett: Well, let’s put the letter in as 
plaintiff’s exhibit next in order. 


(The letter in question was thereupon re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 14.) 


Mr. Bennett: I will just read at this time the 
first paragraph. This is the letter dated December 
11, 1946 addressed to Westvaco Chlorine Products 
Company signed by Pacific Portland Cement Com- 
pany, C. B. Flick. [220] 


‘‘Gentlemen: 
‘Subject: Westvaco Gypsum Contract 
‘‘We hand you herewith our check No. 3957 for 
$6748.29, as a payment on account of gypsum de- 
liveries through November 12, 1946.’’ 


Q. And that payment, Mr. Flick, was made on 
the basis of $3.75 and according to and pursuant to 
the conditions of your letter of September 13, 1946, 
in evidence as Plaintiff’s Exhibit 11, was it not? 

A. Yes. 

Q. ‘‘We also hand you herewith our check No. 
3575 for $5831.97, being payment on account of 
gypsum delivered November 13 to 30, 1946, both 
inclusive.”’ 

That was the payment at the higher rate claimed 
and demanded by them? 

A. Yes; the higher rate went into effect on No- 
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vember 13 and covered until the end of the month. 

Q. ‘This payment, aggregating $12,580.26, is be- 
ing made to you with the understanding that it is 
without prejudice to the rights either of Westvaco 
or of Pacific Portland Cement Company and sub- 
ject to adjustment when the correctness of the 
price has been finally determined. In this connec- 
tion, we understand that our attorney, Mr. M. D. L. 
Fuller of Pillsbury, Madison & Sutro, has been and 
is discussing this matter and other open questions 
with your attorney, Mr. T. Bacigalupi of Baciga- 
lupi, [221] Elkus & Salinger.”’ 

Now, Mr. Flick, I am going to ask you some 
questions about accounting practices based upon 
your training and experience as a certified public 
accountant and as an accountant and auditor aside 
from your general accounting practices, accountant 
and auditor for various and sundry businesses that 
you have had during the period shown by your 
previous testimony. 

Tn a situation of this kind, involving a contract 
between a manufacturer and a purchaser where the 
contract provides for the sale of a byproduct and 
where the contract states a base price, a fixed 
price, subject, however, to an increase during any 
12 month period as compared to the previous 12 
month period of the costs of production of such 
byproduct whereby the seller is entitled to an in- 
creased price on the stated contract price where 
any actual increases or advances in the cost of 
manufacturing of a byproduct occurs, from an ac- 
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counting point of view and in accordance with good 
and acceptable accounting principles, what would 
be the character of the items of cost of manufacture 
that would be attributable to the byproduct, the 
cost of manufacture of the byproduct? 

Mr. Rosenberg: Just a moment. I am going to 
object to that, particularly on the ground that is 
not a proper subject of expert testimony for the 
reason that there has been injected into the hypo- 
thetical question the condition that he is to render 
his opinion based upon this contract. [222] 

Now, I submit that that is not a matter for an 
account to testify to, that is a matter for the Court 
to determine as a matter of law. If he wants to give 
any testimony—if Mr. Bennett is interested in any 
testimony from this witness as to the accounting 
principles applicable to and acceptable for deter- 
mining cost of byproducts, or whatever he wants to 
cal] them, I have no objection to that, but when he 
asks the witness to tell this Court what this con- 
tract, what under this contract is to be included in 
cost of production, he is calling upon the witness 
to interpret the contract. That is the function of 
the Court, not the witness. 

Mr. Bennett: Your Honor, I think the question 
is proper but to save time and avoid argument [I 
will approach it from a different point of view. I 
do not, however, concede the soundness or validity 
of counsel’s objection. 

The Court: So there is no future difficulty 
about it, the accountant here could not possibly 
construe the contract requirements. 
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Mr. Bennett: I did not think the question called 
for a construction— 

The Court: Well, I think it would be well to 
omit the language in relation to the contract. 

@. (Mr. Bennett): If the problem submitted 
to accountants is a matter of determining cost or 
setting up cost of manufacture or cost of produc- 
tion of a byproduct, what costs are to be [223] in- 
cluded according to accounting practice in such a 
situation ? 

Myr. Rosenberg: Just so we are clear on that 
point. What do you mean by “such a situation’’? 
What do you mean by the reference in the ques- 
tion to ‘‘such a situation’’? 

Mr. Bennett: The situation I have just stated 
to the witness. 

Mr. Rosenberg: You mean—let me understand 
the question—your question, as I understand it, 
you are asking him to tell you what according to 
good accounting practice are the items to be in- 
cluded in determining the cost of producing a by- 
product? 

Mr. Bennett: Yes. 

Mr. Rosenberg: All right. 

The Court: You may answer. 

The Witness: Good accounting practice in ac- 
counting for the cost of production or cost of manu- 
facture of any byproduct has several points. 

In the first place, it is generally accepted ac- 
counting practice that no cost of any kind or de- 
scription prior to the point of separation of the by- 
product should be included. 
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The next point is that where the byproduct re- 
quires no processing to put it into marketable con- 
dition, it is customary practice simply to credit 
against the cost of the main product the sales pro- 
ceeds of the byproduct. I will give an illustration. 
For example, support you had oyster shells, an 
oyster company that shucks the oysters and their 
main purpose [224] is to get the oyster and as by- 
product they have the shells. They may be able to 
sell the shells to people who would hke to come to 
the place and haul them away. They can get so 
much for the shells without doing anything to them. 
Good accounting practice in that kind of a situation 
would call for simply crediting the proceeds of the 
shells against the cost of the main product. It is 
simply just really, you might say, velvet from a 
waste that comes in incidentally and whatever they 
can get for it is Just income. 

The other type of byproduct is a byproduct need- 
ing processing. It hasn't anv value until thev have 
done something to it to put it in marketable or 
saleable shape. For example, I don’t know whether 
I am permitted to mention the byproduct gypsum— 

Q. Yes, I think the Court will permit you to. 

A. If I could use the byproduct as an example— 

The Court: Proceed. 

A. Dr. Seaton wrote a magazine article which 
has been referred to previously here in which he 
described the byproduct gypsum. He said in his 
magazine article gypsum would be a valueless waste 
if it were not for the favorable location for many 
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products which enable them to get money out of it. 
A by product which is a valueless waste and which 
requires something to be done to it to put it into 
such shape as to give it value, there you have the 
problem of the cost of production or cost of manu- 
facture of the byproduct and in such a situation— 
there are [225] many such situations—in such a 
situation the cost of producing or cost of manu- 
facture means just those direct things that you have 
got to do to that product to put it in marketable 
shape to give it some market value. 

Tn the case of the byproduct, gypsum as it comes 
off the filters there, you have got to dry it and 
erind it in order to give it this market value. In 
the case of such a byproduct the items which are 
properly includable as a cost of manufacture or cost 
of production of the byproduct are the items which 
vou have charged to the particular product, which 
you have to spend in order to put it into shape so 
that you can get something for it. 

That is the general broad principle, generally 
accepted good accounting practice in connection 
with byproduct accounting. There is a further prin- 
ciple in all accounting that is applicable in any cir- 
cumstance and that is the accounting to be good 
practice, good accounting practice, should be con- 
sistent from year to year and particularly if you 
have a situation where the purpose of the account- 
ing is to compare any twelve months with any pre- 
ceding twelve months, it is essential to good ac- 
counting practice that the same accounting method 
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and practice and procedure be followed in one pe- 
riod as were followed in the other period, otherwise 
the comparison will not yield a correct accounting 
result. 

Q. Insuch a situation, state whether or not over- 
head, indirect [226] or other items than these direct 
or actual costs of manufacturing the gypsum, ac- 
cording to good accounting practices, should be 
considered as part of the cost of manufacture. 

A. Well, we have got to consider our terms. We 
have got to consider what we are concerned with. 
What you are asking me now is cost of manufac- 
ture or cost of production. 

Q. Yes. 

A. Now, there are lots of overhead charges 
which are not cost of manufacture or cost of pro- 
duction and an illustration of that might be, well, 
let’s say the salary of the president of the com- 
pany is not really considered a cost of manufacture 
because he is a general and administrative officer. 
The salary of the secretary and treasurer, a gen- 
eral and administrative man, the accountants make 
a general distinction between overhead items which 
are of a general and administrative character. Those 
items are not cost of manufacture or cost of pro- 
duction any more than is selling expense a cost of 
manufacture or cost of production. Overhead items 
which are not an actual out of pocket cost of put- 
ting this waste material into a form where you can 
sell it for something are not properly chargeable 
as cost of manufacture or cost of production. 
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Q. Will you state for the benefit of the Court 
what costs or what items are those that may be, 
according to accounting procedure, included among 
the cost of production, cost of manufacture of a by- 
product? [227] 

A. Well, typical items which you would be out 
of pocket, which you would incur in order to put 
this waste material into a form which gives it mar- 
ket value, would be the direct labor which operates 
the necessary machinery to process this material, 
the labor to keep that machinery in repair and 
maintain it, the power to drive the machinery, the 
fuel oil or natural gas to heat where you have a 
drying problem. The lubricating oil and greases, or 
what we commonly eall operating supplies for a 
particular machinery, those are typical items. Those 
are typical items which are required, you would 
have to spend that money to put that waste into a 
form which has some value so that you can get 
something for it. 

Q. Is there a difference or distinction in ac- 
counting practice for the inclusion of items of cost 
between the manufacture of a byproduct and a prin- 
cipal or a co-product? 

A. There is a very definite difference recognized 
by good accounting practice. In the accounting for 
a major product, the accounting for several co- 
products, or you might say several major products 
—another term for co-product is joint product. 
There is a very definite difference in accounting 
practice for joint products and co-products and 
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the accounting practice for byproducts. I might 
illustrate that by reference to the Pacific Port- 
land Cement Company which has a gypsum plant 
out in Nevada. We produce agricultural gypsum. 
We produce gypsum for sale to cement companies 
as cement retarder. [228] We produce hard wall 
plaster. We ship some of it down to the Redwood 
City plant to make it into gypsum wallboard. The 
different forms in which that gypsum is produced 
at our plant among the other products, those are 
what you would call joint products or co-products. 
They are all, you might say, of equal importance. 
They are all major products. We bring the rock 
down from the quarry to make the different prod- 
ucts from it. We don’t get any byproducts at Ger- 
lach. 

Q. At Gerlach gypsum is a principal operation? 

A. That is what the plant was primarily de- 
signed to produce, was gypsum products, each one 
of which is equally important. As an example of 
petty byproducts, at our Gold Hill, Oregon plant, 
there are dust collectors in connection with the 
stacks and they collect excess cement dust that 
otherwise would go up in the stacks and blow out 
over the countryside and people would complain 
about it. This dust that is collected in those dust 
collectors, a certain amount of it accumulates in 
the yard there in piles and then some of the farm- 
ers come along and they say, ‘‘I would like to come 
in and get a couple of truckloads of this cement 
dust, put it on my farm.’’ So we let them come in 
and get it and they pay us a small price for it. 
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Q. In your accounting system do you charge 
any cost of manufacture against that byproduct ? 

A. None in that case. 

The Court: The difficulty there with this latest 
comparison about this byproduct, it is dust and is 
not a commercial—you would not consider that a 
commercial byproduct, would you? 

The Witness: Anything is commercial that you 
can sell for money. 

The Court: You said you sold it to people— 

The Witness: You don’t get much for it. 

The Court: Where, on the other hand, gypsum, 
you do. 

The Witness: Yes. I am just trying to illus- 
trate— 

The Court: Yes, I understand. I did not want 
to interrupt. 

Mr. Bennett: I wish you would interrupt any 
time. 

The Court: If J did, I am afraid I would annoy 
all of you. 

(Discussion as to future progress of the case, 
and recess taken until 2:00 o’clock p.m.) [230] 


Thursday, December 11, 1947, 2:00 o’clock p.m. 


C. BRUCE FLICK 
resume the stand. 


Direct Examination (Continued) 
@. (Mr. Bennett): Now, to give you a hypo- 
thetical case, Mr. Flick, take the case of a peach 
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canner in a situation where the principal product 
is the canning of peaches and incidental to that 
operation there results or is produced in the can- 
ning operation the pit or a stone out of a peach. If 
those pits are considered a byproduct and are sold 
without any further processing, in accordance with 
good accounting practices, what would be consid- 
ered the cost of production of the peach pit? 

Mr. Rosenberg: To which I object on the ground 
it is incompetent, irrelevant and immaterial. It has 
no possible analogy to the case where you have to 
go through processing and a refining process where 
you have— 

Mr. Bennett: Well, I am coming to that. This 
is preliminary, Your Honor. 

Mr. Rosenberg: Well, he has already testified 
to that. 

Mr. Bennett: What do you mean by that, coun- 
sel? 

Mr. Rosenberg: He has already said that under 
those circumstances you merely eredit the sales 
price of the byproduct and treat it as a reduction 
of the cost of the main product. 

Mr. Bennett: Thank you. 

Q. In that hypothetical situation that I gave 
you, 1f the byproduct [231] peach pits were ground 
up and molded in the form of a brick or brickettes 
and those bricks or brickettes were sold under a 
contract or otherwise, what would, according to 
proper accounting practice and understanding, be 
the cost of production or manufacture of those 
brickettes ? 
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A. That is a typical example of a byproduct. It 
requires further processing to put it in a form 
where it has some value to make it sell. The cost 
of production of the byproduct would be consid- 
ered to be the direct and out of pocket cost nec- 
essarily incurred to put those peach pits in such 
form that they would have some marketable value. 

Q. You mean by that what? 

A. And only the direct cost of that, a machine 
to grind up and compress them into brickettes. You 
would have the cost for the operator of the machine; 
you would have the cost of the power to run the 
machine, the compressing and the cost of repairing 
those machines and maintaining them and the cost 
of lubricating oil and grease or any other supplies 
incident to operating the machine; the cost of ship- 
ping the brickettes, 1f you want to include the ship- 
ping those costs which you are out of pocket to put 
that product into a form which gives it some market 
value. 

We had, if I may refer to two typical examples 
in my own experience, the Hawaiian Pineapple 
Company in Honolulu which has, I believe, the 
largest fruit cannery in the world, when [232] they 
reamed the shell from the pineapple, those pineap- 
ple shells were conveyed away and dumped in an 
oven, dried out thoroughly and then ground up, 
and they are sold as pineapple bran. That is a typi- 
eal byproduct. They don’t grow the fruit on the 
plantations in order to get the pineapple hulls. 
They grow the fruit in order to get the canned pine- 
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apple and canned pineapple juice, but incident to 
that they get this waste material which they can 
process and sell as a pineapple bran. The treat- 
ment of the cost of production of that byproduct 
was to charge the cost of that little bran unit where 
the hulls were dried and ground and packed into 
sacks and shipped. 

Another typical example, in the same cannery, 
use was made of the waste mill juice of the pine- 
apple; it perhaps was dirty or for one reason or 
another could not be canned and sold as drinkable 
juice. This waste mill juice was conveyed off to a 
little citric acid department and there it was chem- 
ically refined to get the citric acid. It came out in 
crystals, it come in a white powder form finally 
that was sold to the drug trade. 

There again is a typical byproduct which re- 
quires some further processing to put it into a form 
where it has marketable value. In both of those 
cases the charges which were made to the cost of 
those products were the charges of those particular 
units where those byproducts were processed after 
they had been separated out from the main product. 

Q. Were any of the indirect items considered as 
cost of [233] production or cost of manufacture of 
those articles, either the end waste of the shells of 
the pineapple or the citric acid? 

A. We charged only the charges which could be 
very directly ascertained to be due to the operation 
of those particular byproducts at the time, the 
charges which were out of pocket expenses for put- 
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ting that byproduct material into a form where we 
could sell it. We did not make general allocations 
of overhead. 

Q. Is that in accordance with your understand- 
ing of the proper accounting practice understand- 
ing of the term ‘‘cost of production’’ ? 

A. Very definitely. 

Q. Would direct charges which would not have 
been incurred if the byproduct had not been pro- 
duced be considered in accordance with good ac- 
counting practice a part of the cost of manufacture 
of such byproduct? 

Mr. Rosenberg: What hypothesis are you as- 
suming ? 

Mr. Bennett: I am assuming the abstract be- 
cause you did not want me to talk about this con- 
tract. 

Mr. Rosenberg: You have mentioned a number 
of times—— 

Mr. Bennett: I am talking about the answer in 
your interrogatories. You said in answer to inter- 
rogatory 10-G, ‘‘None of the direct charges shown 
in Exhibit F',’’ namely, the direct charges for labor 
and actual production of the byproduct, the drying 
and grinding and delivery to the plaintiff, ‘‘would 
have [234] been incurred if no gypsum had been 
produeed.’’ In those direct charges you assessed or 
claimed against the plaintiff here, which the plain- 
tiff has agreed at all times to allow as cost, in- 
creased cost, as the evidence has shown, you said in 
answer to the interrogatory that none of those 
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charges would have been incurred if no gypsum had 
been produced. My question to the witness is 
whether those charges which would not have been 
ineurred if the byproduct had not been produced 
are the charges for the cost of the production or 
manufacture of the byproduct. 

The Witness: The direct charges which are nec- 
essary to put the byproduct into form giving it 
marketable value, those charges that would not have 
been incurred if the byproduct had not been pro- 
duced are very definitely the cost of production of 
the byproduct. 

Mr. Bennett: Now, I refer, counsel, for your 
information, to the same answer in the interroga- 
tory which reads—which are all the other charges 
that you have asserted as a part of your cost of 
production—‘‘indirect charges shown on Exhibit F 
that would have been incurred if no gypsum had 
been produced but in lesser and unascertainable 
amount. 7 

Q. Now, I will ask you, Mr. Flick, whether ac- 
cording to accounting practice and understanding, 
indirect charges which would have been incurred 
if no gypsum had been produced but in lesser and 
unascertainable amounts would be cost of manu- 
facture [235] or production and treated as such. 

A. In good accounting practice for a byproduct 
one should not charge to the cost of manufacture of 
the byproduct indirect or overhead charges which 
would have been incurred regardless of whether or 
not any of the byproduct was produced and one 
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should not charge as a cost of production of the 
byproduct any amounts of indirect or overhead 
charges which are unascertainable. 

Q. Now, I direct your attention to Exhibit F 
of the Defendant’s answers to Plaintiff’s interro- 
gatories. 

Mr. Rosenberg: Are you placing it in evidence? 

Mr. Bennett: Well, I think I am entitled, Your 
Honor, to treat the answers to these interrogatories 
as an admission of a party and admissions are al- 
ways evidence and certainly can be used for the 
purpose of allowing an answer to a question. 

Mr. Rosenberg: If the witness is going to be 
interrogated, I ask that the exhibit as to which he 
is being interrogated be made a part of the record. 

Mr. Bennett: Counsel, I don’t have to do that. 
I am not going to introduce a lot of self-serving 
declarations that you have made in these answers 
to interrogatories as a part of the plaintiff’s case, 
but I think it goes without sayimg, Your Honor, 
that where the parties pursuant to the rules of 
procedure have filed in this court answers to the 
various and sundry interrogatories that have been 
filed that I can refer in [236] interrogating a wit- 
ness to an answer, particularly where it pertains 
here merely to a list of items which obviously are 
a list of items that the defendant has revealed by 
other evidence in the case given by this witness, the 
various charges and alleged costs that make up the 
total cost that they are claiming for the production 
and manufacture of the gypsum. 


212 Pacific Portland Cement Co. vs. 


(Testimony of C. Bruce Flick.) 

The Court: His objection goes — what is this 
document? What is this document you are reading 
from ? 

Mr. Bennett: I am about to show the witness 
Exhibit F that the defendants filed in this Court 
as a part of their answer to the interrogatories 
which the plaintiff propounded. 

The Court: The objection will be overruled. 

Q. (Mr. Bennett): Mr. Flick, I hand you here- 
with a copy, or I show you herewith a copy of Ex- 
hibit F appended to the reply of the defendant to 
interrogatories propounded to defendant by plain- 
tiff. I will hand Your Honor a copy just for such 
reference—— 

The Court: I am in doubt about going into in- 
terrogatories, as to what degree we should go into 
them. They speak for themselves. They are a part 
of the record in the case. Are you familiar with 
these interrogatories ? 

The Witness: Yes, sir, I have seen them. 

The Court: You might indicate for the pur- 
pose of the record so we will have a proper record, 
the purpose of this offer. 

Mr. Bennett: I am not offering it, Your Honor, 
as [237] evidence. I am merely showing it to the 
witness, the particular document, the particular list, 
Exhibit F that the defendants have filed here in 
answer to interrogatory lists the items of cost for 
two periods; first, the period July 1, 1944 to June 
30, 1945, and the period July 1, 1945 to June 30, 
1946 upon which the defendants claim their third 
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increase over their list. For example, Your Honor, 
it shows claim for supervision, labor, operation, la- 
bor and repairs, materials, bittern water, power, 
gas, fuel oil, sulphuric acid, overhead. 

The Court: Proceed. 

Mr. Bennett: JI don’t think those matters are 
in dispute because the witness has already testified 
about these matters and it seems to me a convenient 
matter of reference; the defendant has admitted by 
filing this document that these were the items of 
cost that they included in their claim for an in- 
crease. 

Q. Directing your attention to the words and 
figures in sub-paragraph (b), Mr. Flick, beginning 
with the word ‘‘supervision’’ over to the right, ‘‘al- 
location,’’ will you state whether or not according 
to accounting practices and understanding, that is 
a cost of production of the byproduct gypsum. 

Mr. Rosenberg: Just a moment. Before the wit- 
ness answers I want to renew my objection. I am 
speaking of the record, if the Court please. Just 
contemplate the record in this case. He is showing 
him an exhibit, a written document, then he is [238] 
asking him a question relating to the document and 
the witness is going to come up with some answer. 
If it becomes necessary to read this record, no one 
ean tell from the record what document, what is 
contained in the document as to which this witness 
is giving the testimony. I think before the witness 
is asked a question of that kind, the document 
should be made part of the record and the only 
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way it can be a part of the record is by being of- 
fered as such. I think if somebody was to read this 
record it wouldn’t be an intelligible record, it could 
not possibly be where a witness is interrogated re- 
garding a document that no one reading the record 
can tell what is contained in the document. 

The Court: For the purpose of identifying the 
document and what we are talking about, the record 
should disclose it if it has not already done so. 

Mr. Bennett: I will ask that the answers to the 
interrogatories of the defendant be marked for 
identification, if that is necessary, or I would limit 
it and suggest it this way, Your Honor. It is not 
necessary, but if counsel sees any conceivable pur- 
pose that this exhibit F to the answer should be 
marked for identification—I want to point out the 
wholly specious nature of this thing. Counsel knows 
exactly what these things are. If there is any incor- 
rection of the words or figures used by the witness, 
it can be corrected at the time. Defendant was the 
one who offered it, Your Honor. The record is not 
going to [239] be hurt. There is not going to be any 
confusion by using some document that the defend- 
ants have furnished, officially furnished pursuant 
to the rule requiring them to do so. 

What counsel wants me to do, I submit it is a 
trick practice, he wants me to offer in evidence and 
thereby be bound by all these self-serving declara- 
tions that are contained in his answers to inter- 
rogatories and I am not going to do it and I should 
not be required to do that. 
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The Court: It would be well to ponder a mo- 
ment. All these communications that traveled be- 
tween the parties, there are so many of them, they 
are argumentative. I allowed it as I do in most 
eases, I allow the widest latitude so we can get at 
the merits, but you are offering the contents of 
these interrogatories on file. 

Mr. Bennett: Exhibit F, Your Honor, the de- 
fendant’s interrogatories, I offer that F now for 
identification. I am not offering it in evidence be- 
cause the only purpose it serves now is for a prelim- 
inary question to this witness. 

The Court: Well, after the preliminary question 
where are we going? 

Mr. Bennett: The matter will be clear. I will 
tell you what I want to do. 

The Court: Pardon me. It is my thought that 

if you are going to interrogate him on this docu- 
ment, or a part of it and limit it and possibly direct 
your examination going into the [240] contents of 
it according to that limitation. 
Mr. Bennett: I will do it. I will offer Exhibit 
F as the next exhibit in evidence for the plaintiff 
as representing the items and the basis for the 
claim that such items according to defendant’s con- 
tention constitute items of cost of the manufacture 
or cost of production of gypsum because that is all 
it 1s. 

The Court: Let it be admitted and marked for 
that purpose. 
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(The document in question was marked 
Plaintiff’s Exhibit No. 15 in evidence.) 


PLAINTIFF’S EXHIBIT No. 15 
July 1,1944 July 1, 1945 


10. June 30,1945 June 30, 1946 
(a) $2.52 $3.24 
(b) Supervision (5) we .04 Allocated 
Labor-Operations 2 Jo Actual time card dist. 
Labor-Repairs eal .25 Actua! time card dist. 
Materials-Operations  .02 .05 S’room req. & Direct Purch. 
Materials-Repairs All .20 S’room req. & Direct Purch. 
Bittern (1) ale .16 Arbitrary Allocation 
Water .02 .02 At cost—measured 
Power 14 14. At cost—measured 
Gas 10 .1] At cost—measured 
Fuel Oil .Ol At cost—measured 
Sulphuric Acid a oo At cost—measured 
Overhead (2) ne 88 Allocated—labor basis 
Taxes, Ins., 
Depr. (3) 42 09 Allocated—% roughly 
Inter-depart- based on Plant value 
mental charges (ul .O1 At cost 
Ship. Expense (4)  .21 .28 Actual cost plus pro-rate 
Misc. Ship. Exp. 
(c) (1) Gypsum 18 .16 per ton 
Bromine 12.75 13.29 per ton 
Magnesia 2 “(0 per ton 
(2) Gypsum 0.3% 7.89% 
Service Accounts 1.9% 3.1% 
Lime 8.9% 94% 
Ethylene Dibro- 
mide 12.8% 6.39% 
Magnesia 70.1% 73.460 
(3) Gypsum 9.0% 9.06¢ 
Service Accounts 4.1% 3.69 
Lime 206.3% 268% 
Eythlene Dibro- 
mide 125% 10.1% 
Magnesia 48.1% 49.9% 
(4) Gypsum 24.0% 46.7% 
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July 1,1944 July 1, 1945 


10. June 30,1915 June 30, 1946 
Ethlyne Dibro- 
mide 4.0% 0.5% 
Lime 6.4% 4.5% 
Magnesia 65.6% 48.30 
(5) Gypsum 188% 26.0% 
Ethylene Dibro- 
mide 2.396 1.1% 
Lime 6.3% 6.0% 
Magnesia 72.6% 66.9% 


Mr. Bennett: I might say parenthetically these 
items are already in the record in another form. 
I am merely using it as a method of comparison, 
thinking it would be less objectionable. 

Your Honor also stated, and Your Honor will 
please forgive me if what I am about to say is in 
any sense a critical statement, but Your Honor 
said you allowed a great deal of hearsay here. I 
think Your Honor also qualified that by another 
inclusion, all that the witness testified to in these 
letters and memoranda was not hearsay, it was ex- 
pressions between the parties and it is not hearsay 
when both sides are present and they are discussing 
something. 

‘he Court: I wish I was blessed with the final- 
ity that some of you attorneys who come in here 
have. I have my own [241] failings. What I in- 
tended to say was argumentative. 

My. Bennett: ‘That is correct in this 

The Court: 50 per cent. 

Mr. Bennett: This evidence was involved be- 
cause of one side stating its position and the other 
stating its position. 
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The Court: It would be a good argument before 
the jury. 

Mr. Bennett: And I think Your Honor will also 
find it is a pretty good argument before this Court 
because after all Your Honor is to decide the ques- 
tion on the interpretation and what both parties 
were saying is a matter that Your Honor can con- 
sider. I don’t say Your Honor is necessarily bound 
by everything that was said, but I agree that Your 
Honor’s ruling would be quite right and quite 
within the proper realm of evidence and I am sorry 
that I have even prolonged the trial here by the 
comments I have made. 

Q. Directing your attention again, Mr. Flick, 
to Exhibit 15, wherein the items or claimed items 
of cost asserted by the defendant are set forth, I 
direct your attention to the item, ‘‘Supervision.”’ 
State whether or not, in accordance with good ac- 
counting understanding and practice that is an item 
of cost of the manufacture or production of the 
by-product gypsum. 

A. Supervision of a general nature, which the 
plant would have anyhow, if it did not produce 
the by-product gypsum, and which the plant was 
not able to ascertain how much of it is due to the 
production of the by-product, is not a part of the 
actual cost of the manufacture of a by-product 
under good accounting principles. 

Q. Take next the item, ‘‘Labor operations.’’ By 
the way, let us go back to the first one. I notice 
opposite the word ‘‘Supervision,”’ there is for the 
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first period 4 cents and for the second period, com- 
parative period, namely, from July 1, 1945 to June 
30, 1946, 4 cents is again set up, showing no in- 
erease, and the word opposite is the word ‘‘Allo- 
eated.’’ According to good accounting practice what 
does that mean to you? 

A. What does the word ‘‘allocated’’ mean? 

Q. Yes. 

A. The word ‘‘allocated’’ signifies that the 
actual amount was not ascertained, and some por- 
tion of it was charged on some computation basis. 

Q. And you would not consider that from an 
accounting point [244] of view cost of manufac- 
ture ? 

A. J do not consider that that would be cost 
of manufacture for the purpose of good by-product 
accounting. 

Q. Take the next item, ‘‘Labor operations,”’ 
which showed for the first period July 1, 1944 to 
June 30, 1945 32 cents per ton, and in the second 
period, July 1, 1945 to June 30, 1946, 35 cents, the 
words, ‘‘Actual time card dist.’’—what is that? 

A. I take for granted that means ‘‘ Distribu- 
tion.”’ 

Q. State whether that would constitute a cost 
of production or cost of manufacture of the by- 
product gypsum ? 

A. The labor employed in the actual operation 
of the machinery which dries, grinds and ships this 
by-product gypsum, as ascertained to be due to that 
(and that is the meaning of the words, ‘‘actual time 
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eard distribution) is correctly charged. There is no 
question about the correctness of charging that to 
cost of manufacture. 

Q. When you discussed this matter with the 
defendants down in Newark, you accepted that 
charge, did you not? 

A. Yes, we have not questioned any direct 
charge. 

@. To speed the matter along, I will ask vou 
the same questions I have asked before, as to the 
items of supervision and labor operations as to the 
remaining items of paragraph B of this Exhibit F. 

A. Do you mean you would like me to go down 
the line and comment on each one? [245] 

Q. That is right. 

A. Labor repairs, actual time card distribution, 
under good by-product accounting practice, the la- 
bor actually engaged in repairing the machinery 
used in processing the by-product, drying, grind- 
ing and shipping this gypsum, is chargeable to the 
cost of the manufacture of the by-product gypsum. 

Q. And you understand that particular charge 
to be such a case, do you? 

A. Yes, the words ‘‘actual time card distribu- 
tion’’ signify to me that they actually kept track of 
the men’s time, so that the men who worked on 
that, repairing that by-product processing machin- 
ery, their time was actually ascertained and was 
charged. 

Q. And you accepted their representation as 
to that, did you? 


Westvaco Chlorine Products Corp. 281. 


(Testimony of C. Bruce Flick.) 

A. Yes, there is no question about that. 

@. Take the next item. 

A. Materials operations. There appears oppo- 
site that, ‘‘S’Rm.’’ And I assume that means 
‘‘Storeroom’’; the letters, ‘‘Req.,’’ I assume mean 
requisitions; and ‘‘Direct Purch.’’ I assume means 
purchases. In other words, I take it for granted 
that that means, ‘‘Storeroom requisitions and direct 
purchases.”’ 

Now, that ‘‘Materials operations’’ charged on the 
basis of storeroom requisitions and direct purchases, 
under good by-product accounting practice, where 
you have to use certain materials in operating the 
machinery which processes your [246] by-product, 
and vou charge the actual materials which you pull 
out of your storeroom for the purpose, and you 
charge them at the actual cost, and then you may 
have other materials which you may buy directly 
which do not come from the storeroom, and you 
charge those at the actual cost, that is properly 
chargeable to the cost of manufacture of the by- 
product. 

Q. Go ahead. 

A. ‘The next item is materials repairs, storeroom 
requisitions and direct purchases, and there again 
where that is material which is actually used in the 
repairing of machinery which processes the by- 
product and it is charged, it is ascertained, it is 
kept track of so it represents the actual material 
used in the repair, is withdrawn from our storeroom 
or brought directly and used without going through 
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the storeroom, that is properly chargeable to the 
cost of the manufacture of the by-product. There is 
no question about that. 

Q. So those two items you were willing to ac- 
cept and concede with the defendants, were you? 

A. There is no question in the principle. I be- 
lieve there was a 1-cent difference there, which Mr. 
Bannard pointed out, but that is petty. We do not 
need to talk about that now, and it does not involve 
the principle I just enumerated. 

Q. With the exception of that 1-cent difference, 
where, as I understand it, you contended that they 
had 1 cent more than they were entitled to for those 
two direct claimed items, [247] Materials Opera- 
tions and Materials Repairs, you were willing to 
accept in the first case, Materials Operations, a 3- 
cent or a 2-cent increase, as the actual fact shows, 
and this next item, Materials Repairs, the 9 cents 
claimed increase you were also willing to accept? 

A. There is no question about the Materials Re- 
pairs. I think the materials operations was the item 
in which we had a 1-cent difference. There was a 
change in accounting method for an air compressor. 
That does not affect the principle in charging 
materials, as I have stated it. 

Q. In that particular illustration what did you 
find? That there was an actual 3-cent increase, or 
only a 2-cent increase? 

A. 2-cent. 

Q. In other words, the figure 5 cents in the 
right-hand column should have been 4, is that cor- 
rect ? A. Yes. 
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Q. Take the next item, Bittern. 

A. No part of the bittern is properly chargeable 
as a cost of production of the by-product, because 
the bittern is the raw material which comes into 
the plant for the manufacture of the major product, 
and the general principle, commonly accepted by 
good accountants for by-product accounting, is not 
to charge the by-product material with anything 
prior to the point when the by-product is separated 
out, because, as I have stated, the cost of actually 
putting that waste material into a form [248] which 
gives it market value is the cost which is charge- 
able. 

@. Just pause there for a minute, and let us 
take that hypothetical situation of the manufacture 
and sale of these briquets made out of by-product, 
the pit of the peach by a fruit canner. Would the 
proper accounting practice to allocate to the cost 
of the manufacture or the cost of production of 
that briquet any part of the cost of the peach that 
comes from the farmer? 

A. It would not. I mentioned the case of the 
pineapple cannery, which is also in point. We did 
not charge the cost of the bran or the cost of the 
citric acid with any part of the cost of the pine- 
apples which were grown for the purpose of making 
canned pineapple. 

Q. Take the next item, Water. 

A. ‘‘Water at cost measured.’’ Now, if you have 
water which is actually necessary in the processing 
of this by-product gypsum, after the point of sep- 
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aration, and you have kept track of the actual 
water; you have measured it; you have ascertained, 
there is no question about that being properly 
chargeable as a cost of manufacture of a by-product. 

Power likewise. You have to use power to run 
your machinery to process this by-product and put 
it in marketable condition, and if you keep track 
of your power and ascertain actually what the cost 
of it was—it says here at cost measured—that is 
properly chargeable as cost of manufacture of the 
by-product. [249] 

Q. In that particular case there was no claimed 
increase for power for that second period? 

A. No, these particular figures are the same for 
both periods. 

Q. Take the next item, Gas, wherein there is a 
1-cent claimed increase. 

A. Gas, again. It says ‘‘at cost measured.’’ Now, 
that means, or if we assume that that means that 
the gas actually used in the drying of the gypsum 
was actually measured and ascertained to be of this 
amount of cost, that is a direct charge. There is 
no question about that being properly chargeable 
to the cost of production of the by-product gypsum. 

Q. What about fuel oil? Would you say the 
same thing ? 

A. Fuel oil is the same as gas. The same prin- 
ciple applies. There is no question about that. 

Q. Now we come to the item Sulphuric acid, 
which for the period July 1, 1944 to June 30 1945 
there is no cost shown, but for the next annual 
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period it is shown to be 35 cents per ton at cost 
measured. What would you say about that item? 

A. Sulphurie acid, which is added to the bit- 
tern, 1s not something which is necessary in the 
processing of the by-product after the point of sep- 
aration, and sulphuric acid, therefore, under the 
principle that we have stated, would not be charge- 
able to the cost of manufacture of the by-product. 

Now, there is another phase involved in the sul- 
phuric acid [250] charge, and that is that we are 
dealing with two accounting periods of 12 months, 
and it is basic in good accounting practice that you 
should not change your accounting methods from 
one period of twelve months to the next period of 
twelve months if you are going to have to base 
something on a comparison of the two. 

Q. In other words, there are two reasons why 
you would exclude sulphuric acid from being a cost 
of producting or manufacture of gypsum? 

A. That is correct. There might also be a third 
reason, but that involves chemistry, and if I am 
permitted to state my understanding of it I will 
state it, and that is the sulphuric acid, as Dr. Sea- 
ton stated in his article, which we have referred 
to previously, the sulphuric acid was added because 
the bittern had a slight and variable alkalinity 
which made its processing difficult. Now, there- 
fore, if you are primarily producing a major prod- 
uct and you add this material to make the process- 
ing, to facilitate the processing for the major 
product, again it should not be charged as the cost 
of manufacture of the by-product. 
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@. It is your understanding, is it not—and I do 
not think there is any dispute on this—the total 
cost of all the sulphuric acid that was added, as 
counsel says, to this bittern is charged or sought to 
be charged for this last period, July 1, 1945 to June 
30, 1946, against the by-product gypsum, is [251] 
that not correct? 

A. That is my understanding. 

Q. Let us turn to the next item, a big one, Over- 
head. 

The Court: Go back to that last question and 
answer. Read it, Mr. Reporter? 

(Record read.) 

The Court: Proceed. 

Mr. Bennett: Does that answer your Honor’s 
inquiry ? 

The Court: Yes. 

Mr. Bennett: In other words, prior to that time 
they charged the sulphuric acid to other products. 
Mr. Flick pointed out Dr. Seaton, of the defend- 
ants, stated the sulphuric acid was necessary to 
condition this bittern so they could manufacture 
magnesium oxide, the principle product, and the 
witness has stated that that is a third reason why 
sulphuric acid should not be charged to the by- 
product gypsum. 

Mr. Rosenberg: I am not going by my silence 
to be taken to have agreed with your very cavalier 
statement. The fact of the matter is prior to this 
time the bromine plant had been continuously in 
operation and the sulphuric acid was necessary to 
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the production of bromine. Prior to 1945, for that 
reason, all the sulphuric acid was charged to the 
bromine plant. In 1945, for good and sufficient 
reasons, the production of bromine was discontin- 
ued. Therefore, there was no preceding product to 
which the sulphuric acid could be charged. [252] 
I do not want it to be understood as conceding that 
this was just an arbitrary change in accounting 
practice. It was not. Furthermore, I do not know 
that the court has read Dr. Seaton’s article. I doubt 
very much that there is any statement made in that 
article that sulphuric acid was necessary for the 
production of magnesium. That has been an as- 
sumption that has been indulged in throughout the 
testimony. I eall it to Mr. Bennett’s attention. 

Mr. Bennett: I still stand on exactly what I said 
and what this witness said, and if you want to go 
into that it can be demonstrated beyond a question 
of doubt. Counsel has seen fit to inject this thought 
into it. J want to clear it up and put it at rest: This 
is what Dr. Seaton said in deseribing the necessary 
steps in the manufacture of magnesium oxide, and 
T read from the article which is in evidence, if vour 
Honor please, and I read from page 640: 

“Raw bittern has a slight variable alkalinity 
which makes its further processing difficult. Ac- 
cordingly, from the storage ponds it is pumped to 
a large surge tank, from which it issues as a con- 
trolled stream into which the necessary quantity of 
concentrated sulphuric acid, to give essential neu- 
trality, is introduced by a proportioning pump. The 
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flow then passes to concrete reservoirs which hold 
several days’ plant supplies. From these reservoirs 
the neutral hbittern—the neutral bittern after the 
sulphuric [253] acid is added—is pumped to an 
elevated supply tank.”’ 

And then he goes on and discusses the process 
of manufacture. There will also be evidence on this, 
as I understand, from both the defendant and the 
plaintiff, your Honor. I simply attempted to sum- 
marize—perhaps that was unnecessary—the three 
separate and distinct points, any one of which this 
witness said were according to good accounting 
practice. 

Mr. Rosenberg: May I just call the court’s atten- 
tion to the fact that the paragraph that counsel read 
from this article was taken from Dr. Seaton’s dis- 
sertation upon the recovery of bromine from bit- 
tern? That is exactly the point I made to the court, 
that the sulphuric acid certainly is necessary to the 
production of bromine, and during the time that 
bromine was being made it was charged to bro- 
mine. Of course, this article was written back in 
1931, which is six years before this plant was even 
constructed. But I do not want the article mis- 
quoted. 

The Court: We will now proceed to the over- 
head, which is the next item, gentlemen. 

Q. (Mr. Bennett): What would you say about 
that, Mr. Flick, whether or not, according to good 
accounting practice and accounting understanding, 
overhead should or should not be included in the 
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eost of production, or the cost of manufacture of 
the by-product gypsum ? 

A. Well, I read ‘‘Overhead allocated labor ba- 
sis.”’ First of all [254] under good accounting prac- 
tice for a by-product you should charge the cost 
of production of the by-product with the actual 
out-of-pocket expense which you are put to in order 
to get that by-product into such form that it has 
marketable value. You should not charge the cost 
of manufacture of the by-product with overhead, 
which you would have even if you discontinued the 
manufacture of the by-product, and the amount of 
which you cannot definitely ascertain as necessary 
to put the by-product in its marketable condition. 
It is not good accounting practice to allocate over- 
head to a by-product, where the amount is not as- 
certainable. 

Q. Are there any other reasons? 

A. I think that pretty well covers it. 

The Court: There is an interesting item now 
coming up, Taxes, in which there was a reduction 
from 1944 to 1945. What abont that item? 

Mr. Bennett: Which is that, your Honor? 

The Court: The next item of Taxes. 

The Witness: ‘faxes, Ins.”-—I think it means 
insurance—and I believe ‘‘Depr.’’ means deprecia- 
tion, and I read opposite that, ‘‘ Allocated percent 
roughly based on plant value.’’ 

The Court: There was a reduction in taxes. That 
is what I was interested in. 

Mr. Bennett: Your Honor, I might comment at 
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this time we do not get any benefit of the reduction 
of cost. Is only [255] where the costs go up. 

The Court: Looking at this, I was rather taken 
by surprise because there was a reduction of taxes. 
Proceed now, gentlemen. 

Mr. Rosenberg: That is another statement that 
is not true. You certainly do get the benefit of the 
reductions to the extent that they reduce increases. 

Mr. Bennett: Well, we are getting perhaps into 
a side point. 

The Court: Proceed. 

The Witness: The question of taxes depends, 
first of all, upon what taxes we are talking about: 
Social Security taxes, which are directly due to the 
labor payroll which you have, would be in your by- 
product department, where you process this by- 
product material; the Social Security taxes ap- 
plicable to those workmen who are directly em- 
ployed there—such taxes are chargeable to the cost 
of production of the by-product. There is no ques- 
tion about that, in my mind. Then you may have 
property taxes, and property taxes generally are 
assessed on an entire plant, and there is no definite 
ascertainable charge for the property taxes on the 
machinery that is used in drying and grinding your 
by-product. 

The Court: ‘‘Plant value,’’ it says here. 

The Witness: It says, ‘‘Roughly based upon 
plant values allocated.’’ Where you cannot ascer- 
tain the amount, In my opinion, you should not 
charge the cost of manufacture of a by-product. 
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You have other forms of taxes, such as corporation 
franchise taxes, which very definitely would not be 
a cost of [256] manufacture. We are concerned with 
cost of manufacture and not with general adminis- 
trative costs, or selling costs, or anything of that 
sort, the cost of doing business. Well, a corporation 
franchise tax might be of that nature. Any taxes of 
that sort are not chargeable. In fact, your property 
taxes do not arise directly out of the manufacture 
of the by-product. They are assessed by an outside 
governmental agency, and the tax rates are fixed 
by things that have nothing whatever to do with 
the manufacture of the by-product. 

The item ‘‘Insurance’’: There, again, we do not 
know what type of insurance we are talking about, 
but in general Workmen’s Compensation Insurance, 
which applies to the men who work in the process- 
ing of the by-product is chargeable as a cost of 
manufacture of the by-product. But when you get 
into some other forms of insurance, maybe the com- 
pany has use and occupancy insurance to protect 
itself in the event the plant is stopped by fire from 
producing, or if you have insurance which is purely 
of a financial protection nature, that is not cost of 
manufacture of a by-product. If you discontinue the 
by-product you may have insurance anyway, and 
the amount of the insurance allocable to the by- 
product may be unascertainable. 

Q. Going back for a minute to overhead, where- 
in they set forth for the first period 74 cents and 
in the second period 88 cents, assuming that those 
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charges, or that item, or the charges that are in- 
eluded in the general term ‘‘Overhead’’ would have 
been incurred [257] if no gypsum had been pro- 
duced, but in lesser and unascertainable amounts, 
would any of them be, according to good account- 
ing practice and understanding, included as cost of 
production, or cost of manufacture of the by- 
product? 

A. In my opinion they would not be chargeable 
properly as cost of manufacture of the by-product. 
Any item that you would have anyhow, even if you 
quit making the by-product, or which you could not 
ascertain the amount of it chargeable to the by- 
product, should not be charged to the cost of manu- 
facture of the by-product. For example, included in 
this overhead is an item of New Products Research. 

Q. (The Court): Where did you get that? 

A. From our previous examination of the fig- 
ures. 

Q. I see. 

A. We know that_that is part of 1. By no 
stretch of the imagination, in my opinion, is New 
Products Research properly chargeable as a cost 
of manufacture of the by-product. You do not have 
to research on new products in order to dry, grind, 
and ship the by-product. It is just unrelated. It is 
not chargeable under any type of good accounting 
practice. 

Q. (Mr. Bennett): Is it good accounting prac- 
tice and in accordance with your understanding of 
accounting practice to allocate any indirect cost, 
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aside from any other consideration on a basis of 
labor comparisons, that is, the cost of labor in- 
volved in the direct manufacture of the by-product 
as against [258] cost of labor for the major or 
primary or over-all operation, excepting the manu- 
facture of the by-product? 

A. I think that I have already stated that it is 
not good accounting practice to charge to the cost 
of manufacture of a by-product overhead items 
where you can’t ascertain the amount that is 
chargeable, and you would have the overhead any- 
way if you quit making the product. Your present 
question is directed to the basis of allocation. Now, 
IT have already said I do not think they ought to 
be allocated, but if, under some system of ac- 
counting, a company chooses for its own purpose 
to try to allocate to its by-product charges which 
it is not able to ascertain belong to the by-product, 
if they want to allocate, why, then, they should try 
to find a basis of allocation which is logical and 
related in some manner. 

Now, to take an arbitrary labor basis, it has the 
convenience of uniformity. It is the procurustean 
bed, if you like. It makes everything fit—the per- 
centage of labor, whether labor has anything to do 
with it. For example, if you allocate laboratory re- 
search on a payroll basis, there is no possible rela- 
tion between the two. 

Q. In addition, Mr. Flick, to those reasons, I 
am going to ask you this: In the case of a by- 
product where you are concerned with determining 
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the cost of manufacture or the cost of production 
of that by-product, where another cost is involved, 
not only the convenience of the manufacturer, him- 
self, but where [259] someone else would be af- 
fected by the correct determination of cost of pro- 
duction, state whether or not, according to good 
accounting practices, any indirect items should be 
considered or classed as a cost of production or 
manufacture of the by-product ? 

Mr. Rosenberg: I want to be sure if J under- 
stand that question. You are asking him now 
whether the same good accounting practices would 
apply where somebody else is affected as where 
you, yourself, only are affected? Is that the ques- 
tion? 

Mr. Bennett: No, I think the question speaks 
for itself, unless the Court has some inquiry. 

The Court: If there is any question about it 
reframe the question. 

Mr. Bennett: Q. You have spoken of the mat- 
ter of accounting, whether it be good accounting 
practice or not, for a manufacturer to set up any 
system of allocation. If the object of the account- 
ine system was to determine not only for the con- 
venience of uniformity or otherwise of the manu- 
facturer, himself, but where there is a purpose to 
determine, say as in this case, the amounts of any 
price inerease that a buyer of the by-product would 
have to pay, dependent upon any actual increase 
or advance in the cost of manufacture, state 
whether or not in accordance with good accounting 
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practice indirect items are considered as cost of 
manufacture? [260] 

Mr. Rosenberg: JI will object to that on the 
ground it is complex, compound, unintelligible, in- 
competent, irrelevant and immaterial, and calls for 
the opinion and conclusion of the witness on a 
question of law; whether or not under the circum- 
stances of this case indirect costs are properly in- 
cludable in the cost of production of gypsum is 
a question of law for the Court to determine, ac- 
cording to the contract that the parties entered 
into. 

Mr. Bennett: JI have the greatest respect for 
this Court. Your Honor knows that. But your 
Honor may be a certified public accountant; I am 
not, and this is merely a question calling upon this 
witness, an admitted expert, for what the account- 
ing practice is. I am not asking him to decide this 
ease. Your Honor is. But he, being a witness here, 
is certainly qualified to express an opinion. If 
your Honor does not believe him, of course you 
can disregard it. But he is entitled to express an 
opinion in this case as to whether or not, where 
some interest is concerned, where the purpose of 
the accounting in this particular situation has to 
do with keeping the actual cost of production or 
manufacture in mind, this witness is qualified to 
testify as an expert, and that is all I have asked 
him. He is not indulging in any conclusion of law. 
He is talking about what is accounting practice, 
according to his understanding. 
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Mr. Rosenberg: Obviously the only relevancy 
that that could have would be to determine whether 
or not, or help the [261] Court to determine 
whether or not in this case it is proper or is not 
proper to include indirect costs by reason of the 
fact that Pacific will be affected. I submit, there- 
fore, the question as to whether or not it is proper 
to include direct costs in this particular instance, 
beeause Pacific will be affected, is to be determined 
by the Court in view of the contract that Pacific 
entered into, and it is not for this witness or any 
other expert witness to say whether or not the 
fact that Pacific is going to be affected is to change 
the accounting practice. That is a question of law, 
I submit, for the Court to decide. 

The Court: The phrase, ‘‘Indirect charge’’ has 
been used repeatedly here. 

Q. It has been your testimony thus far, as far 
as your testimony goes, that the only proper tax 
or charge, rather, is to the gypsum, itself, because 
it is a by-product. Am I correct? You may correct 
me 1: | ameingerror. 

A. The gypsum is a by-product. 

Q. Yes. 

A. Good by-product accounting charges to the 
cost of production of the by-product, No. 1, noth- 
ing prior to the point when it is separated out; 
No. 2, those direct charges which are out-of-pocket 
expense and necessary to put that by-product ma- 
terial in such shape that it is worth something. In 
the case of this gypsum you have to dry it, you 
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have to grind it, and you have to ship [262] it. 

Q. I understand you have indicated that that 
is a proper charge. 

A. That is perfectly proper. 

Q. I understand. 

A. Now we come to the indirect or overhead 
charges. Those charges, those overhead charges 
which you would have anyway, whether you pro- 
cessed the material or whether you pumped it into 
the bay, those charges which you cannot directly 
ascertain were caused by this processing of by- 
product, those charges are not properly charge- 
able. 

The Court: I think that clears up the situation. 
It is time for a recess in any event. 

(Recess.) [263] 

Mr. Bennett: Q. Mr. Flick, I wish, going back 
to this item of overhead or indirect items, you 
would again review to the Court whether or not 
according to good accounting practice and under- 
standing, those items are to be included in the cost 
of manufacture of by-products and the reasons, if 
any, why they should be included or not included. 

Mr. Rosenberg: ‘To which I object, if the Court 
please, on the ground it has been asked and an- 
swered not once but three or four times, and in- 
cidentally, I asked the Reporter to give me a tran- 
seription of the witness’ last answer to the last 
question and I got it, and counsel got it, and if 
this is an attempt now to alter his testimony, I 
am going to object to it and I submit the question 
has been asked and answered half a dozen times. 
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The Court: Well, it won’t be answered again. 
J will allow it now, in order to clear up the whole 
situation. You may answer. 

The Witness: The question was whether over- 
head and indirect items should be charged to the 
cost of manufacture of a by-product. Is that the 
question ? 

My. Bennett: That is the question. 

The Witness: The answer to that question is 
that good accounting practice as a general prin- 
ciple does not charge overhead and indirect items 
to the cost of manufacture of a by-product, and 
in addition to that, where you have other items 
[264] which, as I said, you would have them any- 
way, whether you produce a by-product or waste 
the material, and you have other items which you 
can not ascertain that they are directly necessary 
to the process of a by-product; items of that kind 
are not chargeable to a by-product. 

Q. Thank you, Mr. Flick. Now, turning to the 
last item of the last—I don’t think you said any- 
thing about depreciation. You mentioned taxes and 
insurance. Any depreciation, Mr. Flick? 

A. Depreciation. Opposite depreciation I see 
that it says ‘‘allocated per cent roughly based on 
plant value.’’ 

Now, in accounting for a by-product, the only 
depreciation which would be properly chargeable 
to the cost of manufacture of the by-product would 
be depreciation on the machinery and equipment 
actually used to process a by-product to put it in 
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condition to market it. It would not be good ac- 
counting practice to prorate and charge to the by- 
product a part of a general plant or equipment 
used for processing prior to the point of separa- 
tion. ‘To go into by-product accounting, you have 
the problem in depreciation of the method used for 
depreciation. A straight-line method of deprecia- 
tion, for example, would not be correct because you 
would write off the cost of a machine at a fixed 
amount per annum over the number of years you 
expeet to use it and it should be written off on a 
production basis of so much per ton, or a fixed 
amount per ton instead of having a [265] fluctuat- 
ing amount per ton because the tonnage fluctuates. 
You have also the question of the depreciation 
upon a fixed percentage, which would be correct for 
a company using it but not correct if the company 
were trying to ascertain the cost of production 
of a by-product or somebody else might be involved. 
IT am thinking of this type of thing. We have, for 
example, in Pacific Portland Cement Company a 
plant built for the production of gypsum wall- 
board. That plant was built under a wartime cer- 
tification of necessity and the government issued a 
certificate of necessity which permitted the com- 
pany to write that plant off over a five year period, 
and the plant was written off over a five year 
period, so it is completely written off the hooks. 
But it is still there and still operating. It was good 
accounting practice to write that plant off over a 
five year period for its own purpose, but it would 
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not have been good accounting practice if some- 
body else might have been involved in it. So on 
depreciation you have got the depreciation on a 
production basis for just what machinery which is 
used in the processing of the by-product itself, 
after its point of separation. 

Q. You would be willing, then, to concede in 
this case that depreciation on that basis should be 
included among the charges or the costs. 

A. I think so, because that would be correct 
accounting practice. [266 | 

Q. How much in a case where depreciation is 
allocated on some basis, generally allocated on some 
system, you mentioned the five year period, and 
the special situation with the wallboard plant. State 
whether or not that would be a proper basis. 

Mr. Rosenberg: To which I will object on the 
eround the proper foundation has not been laid 
for that. There is no showing here there was any 
20 percent a year depreciation on the basis of 
the wallboard plant. 

Mr. Bennett: I did not say it was the same. I 
said allocated on any basis. For example—well, to 
save time, I will withdraw the question. I don’t 
want to argue about these matters. 

Q. Would any plan of cost accounting that al- 
located depreciation without reference to the speci- 
fic factors that you mentioned as being the proper 
basis for figuring depreciation be in accordance 
with good accounting practice? 


Westvaco Chlorine Products Corp. 301 


(Testimony of C. Bruce Flick.) 

Mr. Rosenberg: ‘To which I will object on the 
eround there is no foundation. The statement 
which has been presented to that witness shows 
that the depreciation is allocated on the basis of 
the plant value and that obviously means the gyp- 
sum plant value as related to the entire plant. 

Mr. Bennett: I thought my question was even 
broader and more beneficial to you than that, but 
IT will narrow it. Would it be proper in accordance 
with good accounting practice, to allocate deprecia- 
tion on a percentage, roughly, basis on plant [267] 
value ? 

A. J assume that it means that they take the de- 
preciation for the whole plant and they figure the 
value for the whole plant and then figure the value 
of the by-product plant and, let us say, the value 
of the by-product plant is, say, 10 percent of the 
value of the whole plant, then they charge the by- 
product cost with 10 percent of the depreciation 
of the whole plant. That sort of thing, in my opinion, 
would be incorrect accounting for the cost of manu- 
facture of a by-product. There are two more items 
on this list: there is an interdepartmental charge— 

Q. Go ahead. 

A. That is when a charge is directly ascertained 
to be due to the processing of the by-product. That 
would be properly a cost of manufacture of the 
by-product. The item of shipping expense opposite 
it, it says, ‘‘actual cost plus pro rate of miscel- 
laneous shipping expense.’’ There again there 
would be properly chargeable a cost of shipping 
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the by-product, whatever actual direct labor is. [f 
you had one man with a Fuller-Kinyon pump get- 
ting the gypsum out of the storage bin into the 
freight cars, that actual expense of labor would 
be chargeable to the cost of shipping the by-pro- 
duct, but any pro rata of indirect or miscellaneous 
shipping expense would not be good accounting 
for the by-product. 

Q. While these figures can be ascertained arith- 
metically, I wonder if you can advise us now, Mr. 
Flick, according to your [268] own computation, the 
amount of money which you have paid to the de- 
fendant which is in dispute, that is, which you have 
protested and for which the plaintiff claims re- 
covery here. Perhaps we can stipulate to this be- 
cause it is a matter that really is not in dispute. 

The Court: Let it go in subject to correct. 

Mr. Kaapcke: I will state the situation this 
way: Since the plaintiff began paying the rate of 
$3.76 a ton and up to the time when this suit was 
filed, certain amounts of gypsum were paid for; 
they were delivered and paid for. In order to deter- 
mine how much refund we might be entitled to 
once the correct price had been determined, we 
want to get those tonnages in the record. I will 
read into the record the tonnages subject to veri- 
fication. They are willing to stipulate to those ton- 
nages subject to verification. 

The Court: Very well. 

Mr. Kaapcke: In September there was a pay- 
ment of 953.5 tons at $3.76. In October there was 
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a payment for 2339.43 tons also at $3.76. In Novem- 
ber there was a payment for 1798.08 tons at $3.76. 
In November there was also a payment for 1656.81 
tons at $4.48. December there was payment for 
2691.49 tons at $4.48. In January, 1947, there was 
payment for 2851.01 tons at the price of $4.48. 
Ensuing payments have been made into the regis- 
try of the Court under an order of the Court and 
speak for themselves. [269 | 

Mr. Bennett: You may cross examine. 


Cross Examination 

Mr. Rosenberg: @. Will you enumerate the 
products that Pacific Portland Cement makes? 

Mr. Bennett: We object to that as incompetent, 
irrelevant and immaterial. 

Mr. Rosenberg: The witness has repeatedly 
said, he has repeatedly used his experience in the 
Pacific Portland Cement Company and their meth- 
ods of accounting, to illustrate the expert opinion 
that he has expressed. I think we are entitled to 
go into the background upon which those opinions 
were based. 

The Court: Overruled. 

A. The Pacific Portland Cement Company has 
no by-products. 

Mr. Rosenberg: I did not ask that. I asked you 
the question, what products do they make? 

Mr. Bennett: Counsel has interrupted me on a 
number of times and in a manner that was rude 
and ungentlemanly and I do not think counsel 
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should interrupt a witness with a snarl and a 
erowl. That is not decent conduct and I object 
to it. 

The Court: Proceed orderly, gentlemen. 

Mr. Rosenberg: Your Honor, I have permitted 
the witness to ramble on direct examination. 

Mr. Bennett: Oh, you have not permitted any- 
thing. 

The Court: Proceed. Reframe your question. 

Mr. Rosenberg: Q. Will you tell me what 
products Pacific [270] Portland Cement makes; 
will you tell me what products they make, whether 
they are main products or by-products? 

A. Pacific Portland Cement Company makes 
Portland cement, it makes gypsum products, agri- 
cultural gypsum, gypsum used as cement retarder, 
hardwall plaster which is made from gypsum, 
makes gypsum wallboard. It sells limerock, it sells 
shell flour, agricultural lime, shell meal, fertilizer, 
mixed fertilizer. I think that is about it. 

@. When you mentioned gypsum products, what 
do those embrace? 

Mr. Bennett: He has already said— 

The Court: You will have to speak more loudly 
for the Reporter. 

Mr. Rosenberg: Q. You mentioned gypsum 
gypsum products. What does that embrace? 

A. Gypsum products include agricultural gyp- 
sum, gypsum as cement retarder, hard wall plas- 
ter, two or three other items of plaster that I have 
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not mentioned but they are minor, and gypsum 
wallboard. 

Q. Is each of those products the result of a 
separate process or do some of them come off 
production lines that contribute to the production 
of two or more products? 

Mr. Bennett: I object to that as incompetent, 
irrelevant and immaterial. 

The Court: Overruled. 

@. You are speaking now only as to gypsum 
products? [271] 

Mr. Rosenberg: @Q. Any of your products. 

A. I would describe our products as products 
very definitely of the type of general product or 
co-products. We have no by-products. 

Q. Now, I will ask you the same question again. 
Do you have any products that you make where 
the processing is Joint up to a point and then there 
is a separation and the material at the point of 
separation 1s separately processed from that point 
on? 

Mr. Bennett: I suppose, your Honor, I need not 
restate the objections that I wish to make to these 
questions. 

The Court: Overruled. 

The Witness: A. You have, for example, gyp- 
sum. Gypsum rock is quarried out of a quarry at 
Gerlach, Nevada. All of the subsequent gypsum 
products are derived, let us say, from the rock 
which comes from the quarry, so when the rock 
is blasted out of the quarry and transported down 
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from this quarry you have one basic raw material 
from which you make the gypsum products which 
I have mentioned. Those are all joint products or 
co-products. 

Mr. Rosenberg: Q. I will ask you the same 
question the third time. Do you have any products 
that are taken off your production line at a point 
and from that point on are separately processed ? 

A. I think I just answered that. The rock that 
comes from the quarry is— [272] 

Q. Let’s get the rock from the quarry. You 
have that in your plant. A. Yes. 

@. You start using some of it. 

A. The first thing you do with the rock is 
erush it up. 

Q. Then what do you do? 


A. That depends on what you are going to 
make out of it from there on. 

Q. If you are going to make wallboard, what do 
you do? 

A. If you are going to make wallboard, vou 
crush it up fine and then you ealcine it in kettles 
and make what is called stucoo. You drive off some 
of the moisture in the calcining process. The gvp- 
sum we take from the quarry is calcium sulphate 
with two molecules of water, in chemical combina- 
tion with it. Even out in a Nevada desert it has 
a little bit of moisture chemically combined with 
it, the calcium sulphate, and you calcine it in these 
kettles and drive off a little bit of this chemically 
combined water to produce what you call stucco. 
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Then you ship that stucco to the wallboard plant 
and make wallboard out of it. [273] 

Q. Do you take that crushed gypsum and use 
it for wallboard or do you use that for some of 
your other gypsum products, too? 

A. You could take the same crushed gypsum, 
without calcining it, crush it to the desired fine- 
ness, put it in 100 pound paper sacks and sell it 
as agricultural gypsum. I am not betraying any 
trade secrets. These are commonly known facts. 

Mr. Bennett: Thank you, counsel. 

The Witness: Agricultural gypsum is simply 
ground up gypsum which is in its natural state. 
It is just ground up gypsum, that is all. 

Mr. Rosenberg: Q. Is there any other product 
that you make that you process this ground gypsum 
in order to arrive at your finished product, other 
than wallboard? 

A. Well, we have hard wall plaster, for ex- 
ample. 

Q. Yes. 

A. You can take stucco after it has been eal- 
cined and you can add some chemicals and you can 
add—sometimes they have used animal hair or 
some other type of binder material, depending on 
the kind of plaster they are making, and make 
plaster that is used in buildings, homes and offices. 

Q. So that if I understand you correctly, you 
can take this crushed gypsum, and depending upon 
the product that you want to make, you process it 
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one way for wallboard and you process it another 
way for plaster, is that right? 

A. That is correct, or you need not process it 
at all. [274] 

Q. Or you can use it for agricultural gypsum? 

A. Sure. 

Q. In keeping your cost accounts at Pacific, Mr. 
Flick, what do you do as to this crushing process? 
Do you keep accurate cost records for your various 
products ? 

A. We keep cost records for our products on 
whatever basis seems to us convenient and desir- 
able for our own corporate purposes. We do not 
at the present time have a contract which affects 
other people as to the manner in which we keep 
our costs. When we did have, we kept a special 
account for that contract. 

@. Now, may I ask you the same question 
again? Do you keep cost accounts for your various 
accounts ? A. Certainly. 

Q. You do. Now, how do you treat this crush- 
ing process as between wallboard and plaster? How 
do you charge that? 

Myr. Bennett: I submit, your Honor, that is 
purely immaterial. It has no relation to the ques- 
tions here. 

The Court: It may or may not have. I will allow 
it. The objection will be overruled. You may an- 
swer. 

The Witness: How do we treat the cost of 
crushing the rock from the quarry ? 


Westvaco Chlorine Products Corp. 309 


(Testimony of C. Bruce Flick.) 

Mr. Rosenberg: Q. Yes. 

A. We charge the cost of crushing against an 
account for rock. 

Q. Then what do you do with it? How do you 
decide how much it [275] costs to crush the rock 
that went into wallboard and how much it costs to 
erush the rock that went into plaster? 

Mr. Bennett: If the Court please, I want to 
point this out to the Court: Counsel is now dealing 
with an operation which is not a by-product opera- 
tion. It is an operation up in Nevada that has to 
do with only one purpose, the manufacture of 
gypsum. It is obviously immaterial how they keep 
their accounts for that particular operation. The 
question here is what accounts should be kept 
where a by-product is involved. 

The Court: Well, too, we also got into the realm 
of joint products and co-products. 

Mr. Bennett: This witness has testified all their 
products, and his evidence so far shows there is 
nothing like a by-product that they manufacture in 
connection with gypsum. He has also shown the 
Cowrt that there is a distinct difference between 
eost accounting for a by-product and cost account- 
ine for a main product or a co-product. In other 
words, they manufacture gypsum. They take that 
gypsum and by one process they make wallboard 
out of it and they also sack it and sell that for 
agricultural purposes, and they also use it in the 
manufacture of cement. There is nothing at all so 
far shown by this witness to be in any sense com- 
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parable or analogous to this situation of a by- 
product. 

The Court: I allowed you the widest latitude. 
I am going to do the same with the other side. [276] 

(Question read by the Reporter.) 

A. All of the rock that is crushed is charged for 
the cost of crushing. 

Mr. Rosenberg: Q. Of what? 

A. The cost of crushing, so that no matter 
whether a ton of rock is used for one purpose or 
another purpose, if that ton of rock has come from 
the quarry and has been crushed, it is charged with 
the crushing costs. 

@. In other words, you do not get into your 
cost of producing wallboard, for instance, the cost 
of crushing the gypsum that goes into the wall- 
board. A. Certainly you do. 

@. How do you get it in there? 

A. You start out with the rock in the quarry 
which you are going to use in one of four purposes: 
You do not know up to that time what you are go- 
ing to use it for, so it goes through the crushing. 
You find out then you have a cost per ton of 
erushed rock. Now, you can use that rock for any 
one of four purposes, and you charge it to what- 
ever account you use it for at its crushed cost. 

@. You add the crushing to the cost of the 
rock, is that it? A. That is right, sure. 

Q. In arriving at your ultimate cost of your 
various products, do you include overhead ? 

A. You have to define what you mean by over- 
head. [277] 
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Q. Well, you have been using the term. I will 
let you define it. How do you define it? 

A. Well, I will say in the first place that we 
operate—we are talking now about a gypsum plant 
at Gerlach, Nevada, and we are talking about prod- 
uets which I have stated are joint products or 
co-products. They are not by-products, and the 
accounting method that we use is correct for joint 
products or co-products. 

Mr. Rosenberg: If your Honor please— 

The Witness: I had to make that explanation 
because any accountant has a different basis for 
accounting for joint products than he has for ac- 
counting for by-products. You are getting me to 
describe my accounting methods for joint pro- 
duets. 

Mr. Rosenberg: Q. Mr. Flick, I do not know 
whether you know what my purpose is. I am just 
asking you to answer a simple question and that 
is Whether or not in determining your costs of the 
various items that you manufacture, do you include 
overhead ? 

A. We include—I don’t know what you mean 
by overhead yet, but I will say it this way: 

Q. Now, wait a minute. I will withdraw the 
question. Will you define for me the term ‘‘over- 
head’’ as you have been using it in your testimony ? 

A. I have been using it in my testimony as 
defined in the Westvaco accounts. [278] 

Q. To include what? 
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A. It happens some items of overhead are con- 
sidered as overhead by Westvaco which are not 
considered as overhead by Pacific. 

Q. Oh, no. I am talking about the testimony 
that you gave as an expert when you were talking 
about pineapples and peach seeds, and you said 
that overhead would not be included in the cost 
of production of those articles. I am asking you 
now to define overhead as you used it in giving 
that testimony regarding the pineapples and the 
peach seeds and the dust from your plant. 

A. I will give you a general definition of over- 
head without reference to the overhead of our Ger- 
lach plant. Is that what you desire? 

@. I want you to give me a definition of over- 
head as you used it in your testimony when vou 
said, as an abstract proposition, it is not an item 
to be included in determining the cost of produc- 
tion of a by-product. Now, you tell me what you 
meant when you gave that testimony. 

A. What you mean by overhead, what any ac- 
countant means by overhead, are costs which you 
would describe as the general and administrative costs 
of carrying on a business operation as distinguished 
from costs of production or as distinguished from 
cost of selling. General and administrative costs con- 
stitute overhead. That includes, let us say, the cost 
of the general [279] management. If I may illus- 
trate, the cost of the president’s salary would be 
a typical overhead. The cost of the secretary and 
treasurer’s salaries would be a typical overhead. 
Legal expense, the fees you pay your attorneys 
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would be a typical overhead. The cost of auditing, 
fees for your public accountants is an overhead. 
Cost of telephones and telegraphs, the cost of sub- 
scriptions and donations, the cost of a personnel 
department, the cost of a purchasing department, 
the cost of the traffic department might be con- 
sidered overhead, the cost of your credit manager 
is customarily part of your overhead, your general 
corporation taxes might be considered overhead—all 
of those general and administrative expenses which 
the accountant considers in a different category from 
expenses which are cost of production or cost of sell- 
ing. Cost of bookkeeping is a part of cost overhead. 

Q. And if it is a business that has a head office 
and branch offices, a certain part of the head of- 
fice expense would be considered as overhead, would 
it? A. No. 

Q. What would you include that in? 

A. General and administrative. 

Q. I thought you said that that was part of 
overhead. 

A. Well, excuse me. Perhaps I did not quite 
understand it. When you have a head office which 
administers a number of different plants, that head 
office is general overhead of the [280] business and 
not overhead of a particular plant. 

Q. And is that customary to allocate a portion 
of that overhead to the various plants that com- 
prise the whole? A. I don’t believe so. 

Q. You do not believe so. Have you give us 
your best definition of overhead expense ? 
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A. I think that covers the definition quite well. 

Q. Using the term as you just defined it, will 
you tell me whether or not Pacific in its own ac- 
counting includes in determining the cost of pro- 
ducing its various items, overhead expense? 

A. Pacific in determining the cost of its various 
items—again [ can’t help but say this because it 
influences your statement of what is good account- 
ing—Pacific is producing joint products and not 
by-products. In accounting for its joint products, 
Pacific includes in the cost of the product at a 
particular plant—let us take the Gerlach, Nevada 
gypsum plant as an illustration—includes in the 
cost of the products at the Gerlach plant the so- 
called overhead items at the Gerlach plant. Pacific 
does not allocate to the Gerlach plant any portion 
of the overhead from any other plant nor from 
Pacific’s head office in San Francisco. 

Q. But you do include in determining vour 
costs of production of articles from that plant, the 
overhead expenses as you have defined them of that 
plant, is that right? [281] 

A. At that particular plant, those overhead ex- 
penses which are definitely incurred at that plant. 

Q. How many different items do you make at 
that plant? 

A. I think I enumerated four, didn’t I? Agri- 
cultural gypsum, hard wall plaster, stucco, gypsum 
for cement retarder. 

Mr. Bennett: May I interrupt a minute, your 
Honor? I am a little confused. I thought the wit- 
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ness was talking about the Gerlach plant. Now ap- 
parently I am wrong in that. He is talking about 
some other plant because, as I understood it, there 
was only one product produced at the Gerlach 
plant and that was the gypsum itself. Maybe I 
am wrong. 

The Court: Read back, Mr. Reporter, if there 
is any question about it. 

The Witness: No, there are four products, four 
major products. 

Mr. Bennett: Q. Produced at Gerlach? 

A. Yes. 

Mr. Bennett: Then I was mistaken, your Honor. 
JT thank you very much, and thank you, counsel, 
for permitting this interruption. 

Mr. Rosenberg: Q. Of course, as between those 
four products you can not accurately determine 
how much of the overhead is directly attributable 
to the production of each of the four products that 
you make there, can you? For instance, the salary 
of the plant superintendent, is that one of the items 
[282] in the overhead expense? 

A. That is right. 

Q. You do not know how much of his time 
he devotes to each of the four products that you 
make there, do you? A. No. 

Q. So how do you decide how much of his 
salary you are going to charge to each of the four 
items that you make there? You allocate it, don’t 
you? A. Yes. 
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@. Yes. Sure, and what do you use as your 
basis of allocation? 


| 


A. I think at the Gerlach plant we use a labor | 


basis. 

Q. A labor basis? A. Yes. 

Q. So you are not very surprised when you 
see the Westvaco Company using a labor basis as 
a means of allocating overhead, are you? 

A. I have to repeat, we have no by-product at 
our Gerlach plant. 

Q. Will you please define the term by-product 
to me as you have been using it in your testimony ? 

Mr. Bennett: I do not think that is necessary 
because this contract, your Honor, states on its 
face that this is a by-product. 

Mr. Rosenberg: This contract was not drawn 
by accountants. It may have one meaning for one 
person and to an accountant it [283] may mean 
something entirely different. 

Mr. Bennett: All right. I withdraw the objec- 
tion. 

Mr. Rosenberg: Q. Will you please define the 
term by-product for me as you have used it in 
your testimony ? 

A. The term ‘‘by-product’’? means a product 
which is produced as an incidental product, as a 
result of reclaiming a waste or as an incidental re- 
sult of the removal of impurities, let us say, from 
a major product or purely incidental to the pro- 
duction of a major product. In other words, in an 
industrial operation you set out with the product 
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of producing a certain object, and incidentally you 
can’t help producing a by-product. It may be the 
hull from the pineapple or it may be the pit from 
the peach, to use those examples, or it may be the 
sulphates from the production of magnesium ox- 
ide. 

Q. What is the measure which controls the 
determination as to whether a particular product 
is incidental or not and therefore is a by-product? 

A. Well, we have to consider the particular 
circumstances in any case. Generally the character- 
istic, I think, would be that your by-products may 
be of two types: One type, it may be something 
that you are able to sell and get something out of 
it without doing anything to it. Another typical 
example of a by-product is a waste material that 
you have to process before you can sell it for any 
value. You do not build your plant to produce the 
by-product. You build your plant to produce the 
main product, and in the course of that production 
you just get this material, this by-product material. 

Q. And if you build the plant for the purpose 
of producing two products, would that necessarily 
control your determination as to whether one is 
the main product, or one is the by-product? 

A. Very definitely. Our Gerlack plant was built 
to produce joint products or co-products. It was 
built equally to produce agricultural gypsum, some 
eypsum for cement retarder, hard wall plaster. 
The joint products are all made out of the same 
raw material. 
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Q. Of course, will you concede this, Mr. Flick, 
that a product that starts as a by-product may get 
to be a main product or a joint product, isn’t that 
true? 

A. How do you mean that may get to be a main 
product? 

Q. It may assume major proportions. 

A. How do you mean it may assume major 
proportions? In terms of dollar value? 

Q. Important to the person who is making it. 
Would you consider gasoline or kerosene a_bv- 
product? 

A. It all depends on how those things are made. 
I am not very familiar with the manufacture of 
kerosene. 

@. Would you consider tomato juice a by-pro- 
duct, the way it is being made today? 

A. Let me understand your question again. 
What you mean to say is if a certain product starts 
out as a by-product, that that product may become 
in future years economically so valuable somebody 
[285] might build a plant just to produce that item. 
In that case, it is no longer a by-product. 

@. Let us say you start making the product 
and you have a plant for it, but the importance of 
the production and sale of that product economically 
to the maker increases in such a degree that it 
becomes a matter of major importance to him, and 
he either enlarges his plant or produces it in the 
same plant; would you say that that changes its 
category as a by-product? 
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Mr. Bennett: If your Honor please, I think 
we are getting into the realm of speculation. The 
situation is in no way analogous to this ease. 

The Court: We have been from the quarry up 
to the peach factory. 

Mr. Bennett: The point I wanted to make, your 
Honor, is that here we have an admitted by-product. 
The contract states that. Secondly, the situation, 
so far as its importance is concerned, has not 
changed a bit since the contract was executed. The 
only difference is the defendants claim that there 
are increases in the cost of production, some part 
of which we are willing to admit occurred. 

The Court: Read the question, Mr. Reporter. 

(The last question was read by the re- 
porter.) 

The Witness: A mere change in economic value 
I do not think would change the character of a 
by-product as a by-product. [286] Now, let us as- 
sume here we have a magnesium oxide, the major 
product, worth around $46 a ton, and the by- 
product, gypsum, worth around, say, $4.36, claimed 
price a ton— 

Mr. Rosenberg: Q. Now, wait a minute. 

A. We might assume—I am trying to trace 
your example. We might assume gypsum becomes 
worth $46 a ton and that magnesium oxide de- 
elines in value and becomes worth $4.36 a ton, and 
you are asking me whether under such circum- 
stances the gypsum would not longer be a by-pro- 
duct. 
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Q@. That is it. What would you say to that? 

A. Well, I would say that the by-product na- 
ture of the gypsum would still persist, because it 
still was produced by the removal of impurities 
from the material out of which the original major 
product was made. 

Q. And you would continue, for accounting pur- 
poses, to treat it as a by-product, would you? 

A. We have a 25-year contract which says it 
is a by-product. 

@. I am not talking about this contract. This 
is objective testimony, now. Just forget about this 
contract. You are testifying as an expert. Would 
you still continue to treat it as a by-product under 
the hypothesis you have just stated for accounting 
purposes ? 

A. Do you mean if I had been treating it all 
the years during which the change in value had 
occurred ? 

Q. You may assume that, also. [287] 

A. Well, you might have a problem based upon 
financial considerations and other considerations. 
Tt is hard to imagine a hypothetical situation. Again, 
whether you have a _ by-product depends upon 
what your main purpose in having your plant 
is. If your main purpose is to produce a major 
product, that is your major product, and if inciden- 
tal to that you get this by-product, it is a_ by- 
product. 

Q@. But can’t you conceive, Mr. Flick, that you 
can start a chemical plant with a main product and 
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minor products without necessarily treating them 
for accounting purposes as by-products? 

A. Whether you have major products and minor 
products depends upon the relative importance of 
joint products, and a minor product is not a by- 
product. Now, for example, if at our Gerlach plant 
we had a tremendous business in hardwall plaster 
and a very small business in agricultural gypsum, 
the agricultural gypsum would be a minor pro- 
duct, but it would not be a by-product. 

Q. Let me ask you if you will tell me how you 
distinguish between a by-product and a joint pro- 
duct? What is your distinction in that respect? 

A. I tried to explain that. I will do it again. 

Mr. Bennett: It has been asked and answered. 

The Court: You may answer. 

The Witness: How do I distinguish between a 
joint product and a by-product? [288] 

Mr. Rosenberg: Q. That is right. 

A. Joint products are products which are pro- 
duced from the same raw material, and are of, you 
might say, equal importance in the plant. Our 
Gerlach, Nevada, plant is a typical example of 
joint products. None of those products is produced 
as a result, let us say, of removing impurities from 
the others. None of those products is produced 
incidentally to the production of the other pro- 
ducts. They are produced deliberately and on pur- 
pose, and we can stop the production of one with- 
out having any influence on the production of the 
others. But when you have a by-product, as this 
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by-product gypsum, you can’t make the main pro- 
duct without removing the sulphate impurities. 
You can go on and make the main product and 
dump the by-product material in the bay, as was 
done for two weeks in September, 1946. You see, 
the characteristic of the by-product is it is some- 
thing that comes off first as a waste material, or as 
a removal of an impurity. It is something that you 
cannot hardly help producing incidental to the 
production of the main material. But where you 
have joint products, as at Gerlach, we bring the 
rock down from the quarry and we can make any- 
thing we please out of that rock. No one product 
—the plaster 1s not produced by removing impur- 
ities from the agricultural gypsum, or vice versa. 
You can produce agricultural gypsum without pro- 
ducing gypsum for cement retarder. You can pro- 
duce plaster without producing stucco for making 
wallboard. Don’t [289] you see, you can make four 
joint products out of your initial raw material and 
they are not related in their production in the way 
that a by-product is related to the production of 
the major product. 

@. Let us see if I understand you correctly, 
then, Mr. Flick: [f I understand you correctly, the 
thing that controls your determination as_ to 
whether an item is a by-product or a joint product 
is whether or not you can continue making another 
product and either make the product in question, 
or not, isn’t that it? Is that what controls your 
determination ? 
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Mr. Bennett: Could I have that question read? 

Mr. Rosenberg: I would rather not have that 
question read, that was so terrible. 

The Court: Reframe your question. 

Mr. Rosenberg: Q. Do I understand, then, that 
the thing that controls your determination as to 
whether or not a product is a by-product or a joint 
product is as to whether or not you could continue 
making another product in the plant out of the 
same raw material, and either make or not make 
the first product, as you see fit? Does that cor- 
rectly state your position? 

A. Well, the characteristic, again, of the by- 
product, is that it is a product which comes off 
incidental to the production of the main product, 
and it is characteristic of a by-product that the 
by-product material has no value at the point of 
separation. [290] You have got to do something to 
it to give it market value, and you go on producing 
the main product. You still have to remove these 
impurities or get rid of this waste, but you go 
on producing your main product. Now, if you have 
two joint products, a joint product is very well 
exemplified in the pineapple industry. You have 
your by-product. The shells that you take off the 
pineapple come into bran. You have as joint pro- 
ducts sliced pineapple, crushed pineapple, pineap- 
ple juice. Do you see the distinction I am trying 
to make? Joint products you make out of your 
major material. Your by-product is basically a 
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waste you get rid of. You are able to process it and 
get something out of it. 

@. And in the pineapple case you can make 
only one or two of those ultimate products without 
making the third, isn’t that true? 

A. You mean you could make the eanned fruit 
without making the pineapple bran? 

Q. Surely. 

A. Surely, you could throw the waste away. 
You would not have to make something out of it. 

The Court: It is time for adjournment. 


(Thereupon an adjournment was taken until 
tomorrow, Friday, December 12, 1947, at ten 
o’clock a.m.) [291] 


Friday, December 12, 1947, 10:00 o’clock a.m. 
The Court: You may proceed. 


C. BRUCE FLICK 
resumed the stand. 


Cross Examination—(Continued) 

Mr. Rosenberg: Q. Now, Mr. Flick, if I under- 
stand your testimony correctly, your conclusions 
that it is improper to charge overhead and indirect 
charges to the cost of producing gypsum is based 
upon your conclusion that gypsum is a by-product, 
is that right? 

A. Gypsum is a by-product and under the con- 
tract that we are concerned with, we have the term 
‘factual advance in cost of manufacture,’’ which 
involves the comparison of two twelve month pe- 
riods. 
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@. What does that comparison of two twelve 
month periods have to do with the question as to 
whether in two twelve month periods you include 
overhead and indirect charges? 

A. It has a very great deal to do with it be- 
cause in order to determine the actual advance you 
have to find out whether the apparent bookkeeping 
advanee is in fact an actual advance and not mere- 
ly a hypothetical advance based on some assumed 
bases of allocation. 

@. That goes to the propriety of the allocation 
rather than to the propriety of the inclusion as 
a general principle, doesn’t it? [292] 

A. It goes to the propriety of allocating indirect 
items to the cost of manufacture of a by-product 
first. Second, you have got that comparison, which 
you must always keep in mind in connection with 
this contract. 

Let me say this: Charges which would be per- 
fectly admissible as direct charges may under some 
circumstances distort the comparison of the two 
twelve months periods so as to produce a bhook- 
keeping result which is not an actual advance. For 
example, I have stated that in my opinion it is 
perfectly admissible to charge to the cost of manu- 
facture of the by-product gypsum the cost of re- 
pairing the machinery by which you dry and grind 
and ship the gypsum. If in one twelve month period 
there was a deliberate, very large amount of repair 
work done, wherein the preceding twelve month 
period there was practically no repair work done, 
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the comparison between the two periods would 
show a substantial advance in the cost of manu- 
facture of the gypsum, which would not be an ac- 
tual advance in the cost of manufacture, but merely 
a rigging of the charges between the two twelve 
month periods. 

Now, let me clear this up. I am not implying 
for a moment that there has been any such thing. 
I am merely pointing out as an abstraction the 
importance of keeping in mind always that we are 
concerned with the comparison of two twelve month 
periods. 

Q. You are mentioning repair labor. Do you 
consider that an [293] overhead charge or an in- 
direct charge? 

A. No, I consider repair labor— 

Mr. Rosenberg: Just a moment— 

The Witness (Continuing): —repair labor— 

Mr. Rosenberg: Q. Do you consider that an 
overhead charge or an indirect charge? 

A. No, I consider repair labor of machinery 
in the gypsum department, actually repairing, dry- 
ing and grinding machinery a direct charge. 

Q@. Maybe I do not make my questions clear, 
Mr. Flick. That has nothing to do with overhead 
or indirect charges, has it, the direct labor charges? 

A. It has to do with the comparison of the 
twelve month period and you can not ever forget 
that, no matter whether you are talking about over- 
head or direct charges or what you are talking 
about. F 
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Q. But what I am trying to find out from you 
is this: Am I true in saying, in the first place, 
that you concede as a general principle of account- 
ing that in determining the cost of producing a 
manufactured article—and we will eliminate now 
and consideration of a by-product—that it 1s proper 
to include in your cost of production the overhead 
charges that are properly allocated to that article? 
Will you coneede that? 

Mr. Bennett: Just a moment, your Honor. I 
object to that question as wholly irrelevant and 
immaterial. We are dealing [294] here with a by- 
product, and whether or not it is a by-product is 
something that the defendants are foreclosed to 
assert because the contract specifically says it is 
a by-product incidental to the manufacture of their 
primary products. Now, if counsel are seeking to 
prove for your Honor that this is not a by-product, 
then certainly they are seeking to change speci- 
fically the express and explicit language of the 
contract. There is no question, there can not be 
any question in your Honor’s mind, so far as this 
contract is concerned, and so far as the function of 
the Court is involved in determining or interpret- 
ing these terms ‘‘cost of production”’ or ‘‘actual 
advance in cost of manufacture’’ that the product 
involved is a by-product because the contract speci- 
fically states it is, and so far as accounting prin- 
ciples are concerned, we are entitled to proceed 
upon that assumption. Whether or not any factors 
have intervened to change the character of that 


328 Pacific Portland Cement Co. vs. 


(Testimony of C. Bruce Flick.) 
problem is wholly immaterial because the contract 
governs. 

Mr. Rosenberg: If your Honor please— 

The Court: You have divorced this so-called 
by-product out of your question entirely, have you 
not? 

Mr. Rosenberg: Yes, for this simple reason, that 
whether or not is a by-product or it is not a by- 
product, it is our contention, makes no difference 
for the purpose of determining the proper account- 
ing methods. Now, this witness has given a lot of 
testimony in which he stated that he felt it was im- 
proper [295] to include overhead and indirect 
charges in the cost of producing this product, 
whether it is a by-product or a co-product, purely 
on the basis that it is a by-product. 

The Court: Read the question, Mr. Reporter. 

(Question read.) 

Mr. Bennett: Before your Honor rules, may I 
be heard ? 

The Court: I interrupted counsel. He has not 
had an opportunity to be heard. 

(Question reread.) 

The Court: The objection is overruled. I am 
prepared to let the witness answer it. He may an- 
swer the question. 

The Witness: In answering the question now, 
we are not talking about a by-product. 

Mr. Rosenberg: Q. No. 

A. Your question specifically eliminated the 
question of a by-product. 
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Q. That is true. 

A. So we are talking about joint products or 
co-products or just one product. 

Q. That-is right. 

A. Now, the cost of production is composed of 
the direct cost for labor and material and supplies 
and all those things. Where you are concerned 
with actual cost of production, you do your best 
to find out what the actual costs are and you allo- 
cate as little as possible or nothing. Now, you will 
find accountants [296] who are ‘‘allocation happy,”’ 
if you want to call them that. They want to allo- 
eate everything clear on up to the president’s sal- 
ary, but there is a definite difference between cost 
of manufacture and general and administrative ex- 
pense and general overhead and selling expense 
and these other things. 

Q. Mr. Flick, you remember your own defini- 
tion of overhead that you gave yesterday ? 

A. I think I remember it in general. 

Q. All right. What I am trying to have you 
tell me is whether or not you concede that over- 
head expense, as you yourself define it, and again 
eliminating any consideration of a by-product, 
whether that overhead expense, in accordance with 
good accounting practice, is a companion factor in 
the aggregate cost of producing the article. Now, is 
that true or isn’t it true? 

Mr. Bennett: I suppose my objection runs to 
this lne, your Honor. 
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The Court: Yes. Answer. Do you wish the ques- 
tion read ? 

The Witness: I think I understand it. The ques- 
tion is whether overhead expense is properly in- 
cludable in cost of manufacture. 

Mr. Rosenberg: Q. That is right. 

A. Well, again, if you make hypothetical, theor- 
etical allocations of overhead expense to cost of 
manufacture, they may be on the books but they 
are not actually a part of the cost of manufacture. 
And, as I say, you can find accountants who are 
[297] allocation happy and who will allocate every- 
thing on up to the president’s salary, but there is 
a place where you should stop. The cost of manu- 
facture means cost of making something. It does 
not mean the cost of telephoning to somebody you 
are going to sell it to or anything of that sort, or 
the cost of legal expense to have litigation over a 
contract. 

Q. Mr. Flick, you included president’s salary in 
overhead expense in your definition yesterday, 
didn’t you? 

A. I included president’s salary as overhead 
expense, and I am denying it should be included in 
cost of manufacture. 

Q. All right. I am asking you if you included 
that in overhead. A. The president’s salary? 

Q. Yes. 

A. That is general and administrative overhead 
expense. 
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Q. JI am asking you as an accountant whether 
or not in determining the cost of producing a manu- 
factured article, it is common practice to include 
overhead expense in such costs. Can’t you answer 
that yes or no? 

A. It is not good accounting practice to in- 
clude the president’s salary in the cost of manu- 
facture. 

Q. Didn’t you tell me yesterday in your own 
accounting system that Pacific Portland Cement 
Company you include overhead expense in deter- 
mining the cost of the various products that you 
manufacture? [298] 

A. We were talking, Mr. Rosenberg, about one 
particular plant of the Pacific Portland Cement 
Company, which was the Gerlach, Nevada plant. 

Q. All right. I will confine my question to that. 

A. We do not charge any part of the presi- 
dent’s salary or the secretary and treasurer’s sal- 
ary or the credit manager’s salary or any of those 
overhead salaries. We do not charge any part of 
those salaries to the Gerlach plant. 

Q. Your overhead account, whatever it com- 
prises—and you mentioned at least eight or ten 
difference items that it comprised— you do include 
overhead expense in determining the cost of pro- 
ducing the various items that you produce in that 
plant, do you not? 

A. I do not believe we include any one of the 
overhead items that I mentioned yesterday. 

Q@. What do you include? 
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A. We include at our Gerlach plant—and again 
at Gerlach we have joint products and not by- 
products—we include the cost at that plant. 


Q. Of what? 
A. Of the labor, materials, the supphes, the 
repairs— 


Q. I am talking about overhead, Mr. Flick. 
A. The plant superintendent. 

Q. What else? 

A. The taxes on that plant. [299] 

Q. Yes. 

2\, 


The workmen’s compensation insurance, the 
social security taxes, both of which I have men- 
tioned as direct charges, the property taxes on the 
plant, anything which is at that plant. 

Q. Telephone and telegraph? A. No. 

Q. Where do you put that? 

A. I am quite sure that is paid in San Fran- 
cisco and charged in our general overhead. 

Q. How about bookkeeping? Do you have any 
bookkeeping there? 

A. We have at the plant one timekeeper to 
keep the actual time charges of the men and we 
have a storeskeeper to record the actual issuances 
of materials and supplies and we have a man we 
eall a chief clerk, who actually spends most of his 
time arranging for freight cars to take the stuff 
away and that sort of thing. 

Q. Does that go into general overhead ? 

A. No, that is charged at Gerlach and appor- 
tioned among those joint products. 
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I say as overhead of that plant? 

At that. plant, yes. 

As overhead ? 

Well, I don’t know— 

How do you allocate it? 

I don’t know that we call it overhead. I told 
you it was [300] spread, the expenses are spread 
to the products at that plant, which are joint pro- 
ducts. Now, the overhead is mostly at San Francis- 
co and is not charged in any account to the Gerlach 
plant. 

Q. Let me put it this way: Mr. Flick, you have 
a number of expenses at that plant that are indirect 
in the sense that you can not charge them directly 
to the various products that you make in the plant, 
isn’t that true? Well, your plant superintendent. 
You told me yesterday you do not keep track of 
how much of his time he devotes to each of the 
separate products there, so that is allocated among 
those products ? 

A. That is true, and that superintendent has 
no function except supervision. 

Q. But you do have a number of expenses at 
the plant that you can not charge to the various 
products that you manufacture, do you not? 

Mr. Bennett: I do not understand that question. 
It is ambiguous and uncertain. 

Mr. Rosenberg: I will withdraw that question. 
I will put this question and then I will leave the 
subject: 

Q. Is it your opinion as an expert accountant 
that in determining the cost of producing manu- 


>OP>Ore 
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factured products that it is not in accordance with 
good accounting to include as an element of the 
cost of manufacture overhead expense properly and 
fairly allocated to the product? [301] 

A. Properly and fairly allocated. 

Mr. Bennett: I did not get that answer. 

The Court: Read the question and answer, Mr. 
Reporter. 

The Witness: I was pausing on that term. 

(Question and answer read.) 

Mr. Bennett: Your Honor, in addition to the 
objection that runs to this line of inquiry, I wish 
to add the further objection that it injects the 
hypothetical situation and a conclusion, fairly and 
reasonably, or words to that effect. 

Mr. Rosenberg: I will say if the amount al- 
located is allocated by methods and means that are 
fair and reasonable and in accordance with good 
accounting practice. 

The Witness: That would be for the accountant 
to have to judge in each case based upon the cir- 
cumstances, whether in his opinion as an account- 
ant it would be fair and reasonable. 

Q. (Mr. Rosenberg): I am speaking only 
about the method of allocation, Mr. Flick. Let me 
reframe the question. I am asking you now as an 
expert accountant whether or not it is an accepted 
practice and in accordance with good accounting 
practice in determining the cost of producing a 
manufactured article to include as an element of 
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that cost the overhead of the plant in which that 
article is made? 

A. And your article again refers to an article 
which is not a byproduct? 

Q. That is true. [302] 

A. An article which is not a byproduct. Is it 
proper to include in the cost of manufacture over- 
head, an apportionment of overhead. Again, as I 
indicated before, you have got to determine what 
you mean by overhead. Overhead is a pretty broad 
term and goes all the way up to the top. Now, if 
you take a plant such as our Gerlach, Nevada plant, 
we by our own practice allocate the overhead at 
that particular plant, and those particular types 
of overhead, and considering the function of the 
men who are included in the overhead at that 
plant, we allocate that to the products produced 
at that plant. 

Q. That is right. 

A. But we have many types of overhead which 
are not allocated to that plant at all. We do not 
allocate a nickel from our San Francisco office. 

Q. (The Court): If I followed your testimony, 
you indicated you were producing four major ar- 
ticles. A. Yes, sir. 

Q. Now, how is the overhead applied to those 
four, for example? 

A. We apply the overhead to the different de- 
partments in the plant based upon the percentage 
of labor payroll in those departments. And, of 
course, some departments function, you might say, 
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for all four products. For example, the crushing 
machinery, when the rock comes down from the 
quarry, you crush it up. 

Q. But you allocate overhead to each one of 
those? [303] 

A. Yes. 

Q. (Mr. Rosenberg): Are your accounting 
practices the same in your Redwood City plant as 
they are at Gerlach with reference to overhead? 

A. Yes. 

Q. Exactly the same? A. Yes. 

Q. Now, the question I first asked you, and I 
do not know whether you understood it or not, is 
this: In arriving at your conclusions that you have 
expressed throughout your testimony that overhead 
expense is not a proper item in the cost of produe- 
ing gypsum in the Newark plant of the Westvaco 
Chlorine Products Company, have your conclusions 
been based upon what you conceive to be good ac- 
counting practices as a general proposition or have 
they been based upon what influenced or based 
upon what you conceive to be the meaning of the 
contract? [304] 

Mr. Bennett: Well, your Honor 

Mr. Rosenberg: J want to know whether the 
witness is stating as an abstract proposition that 
overhead expense is not a proper factor to include 
in the cost of producing a by-product, or whether 
his conclusions that he expressed on the witness 
stand have been influenced by what he conceives to 
be the effect of the contract that the parties en- 
tered into. 
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Mr. Bennett: I think that is confusing and am- 
biguous. 

The Court: I don’t think we would be here only 
the witness on the stand examined the contract. 
While there is no testimony in that regard, it 
doesn’t seem to be in doubt. Read the question, Mr. 
Reporter. 

(The question was read.) 

Mr. Bennett: I will add to the question that the 
objection is confusing and uncertain, and the 
further objection is that the witness has answered it 
IT don’t know how many times. 

The Court: He may answer. I will allow him 
to answer. 

A. (The Witness): It is my opinion that the 
allocations of those items included in overhead at 
the Newark plant, allocations of those items to by- 
product gypsum are not properly includable as 
eost of manufacture of the by-product gypstun. 
May I read from their accounting schedule the 
items which made up the overhead? Overhead is 
an awfully broad term. If I can be less general 
and more specific 

Mr. Rosenberg: Well, I wish he would first an- 
swer the [305] question and then explain. 

Mr. Bennett: He answered it. 

Mr. Rosenberg: Why don’t you let me make a 
statement without interrupting me, Mr. Bennett? 

Mr. Bennett: I beg your pardon. I did inter- 
TA Oe 

The Court: The objection goes to the point you 
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have not answered his question. You can answer 
the question and then you may make an explana- 
tion. 

The Witness: I would say first that the over- 
head at Newark is not, In my opinion, properly to 
be allocated to the cost of manufacture of the by- 
product gypsum, and I would like to explain— 

The Court: You may. 

The Witness: By reading the elements which 
compose the overhead, because we can very easily 
be misled by broad generalities and terms like 
overhead. The accountant should deal with facts 
and not with general terms. Let me read the list 
of items. 

Mr. Rosenberg: Well, I still ask the witness 
whether or not his conclusion would be based upon 
what he conceives to be good accounting practice 
for a by-product, or whether his conclusions and 
opinions are influenced by what he conceives to 
be the meaning of the contract that the parties en- 
tered into. 

The Court: You may answer. 

The Witness: I will have to stop a minute and 
straighten [3806] out my motives and psychology 
now, won’t I? I believe my answer reflects my 
opinion as to what is good accounting practice in 
these particular circumstances, and I think I have 
already testified as to what I considered good ac- 
counting practice under the contract. 

Q. (Mr. Rosenberg): When you say your opin- 
ions have been based on what you consider to be 
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good accounting practice, under the circumstances, 
do you include in the circumstances the fact that the 
parties entered into this particular contract? 

The Court: In effect he so testified. If not, an- 
swer the question. 

The Witness: I include particularly in the cir- 
cumstances the facts of production as I under- 
stand them, because an accountant must have some 
understanding of the facts of production before he 
can judge the accounting records which purport to 
reflect and record the facts of production, and the 
facts of production, as I understand them here, are 
that this gypsum is in effect a removal of an in- 
purity from the product which has to go on to be 
manufactured into magnesium oxide; you get the 
sulphates out, you precipitate, filter out the gyp- 
sum. So, as J understand the facts of production, 
regardless of the contract, itself—if I may read 
these overhead items, J could answer your ques- 
tion much better. 

The Court: Did we not go over those items on 
direct examination? [307] 

Mr. Rosenberg: Yes; I think we did. 

Q. J want to find out whether his opinions are 
based upon what he conceives to be a good account- 
ing practice for a by-product, or whether he is bas- 
ing his conclusions upon the fact that he believes 
that under this contract only direct charges were 
entitled to be included. I still want the question 
answered. 

Mr. Bennett: I think he answered. 
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The Court: Yes. 

Mr. Bennett: He said it was based—— 

The Court: Let’s clear it up. Answer the ques- 
tion. 

The Witness: It is difficult, in my opinion, to 
eet away from some of these considerations because 
they are part of the facts you consider. Good ac- 
counting practice for a by-product in the compari- 
son of two twelve-month periods. You might change 
your account method from one period to the next. 
You might say this year I have discovered last 
year’s method was not so good, so this year I will 
do it right. Then in comparing the two to get the 
price the product should be increased, it is not an 
actual advance in cost of manufacture, that is a 
question of accounting as well as a question under 
the contract. Any accountant knows that good ac- 
counting practice is if you compare two twelve- 
month periods you have got to have the same ac- 
counting methods consistently or you don’t get a 
true comparison, you get a bookkeeping compari- 
son, or a theoretical comparison. [308] 

Mr. Bennett: Counsel if that is not clear, I would 
like to ask a question, a further question. I don’t 
want to have the matter passed without comment. 
That answers the question. Do I understand your 
purpose in the questioning of the witness is 
whether his statement as to proper accounting 
methods for a by-product would have been the same 
as he has given here, even though this contract was 
not made here? Is that what you mean? 
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Mr. Rosenberg: That’s right. 

Q. I understood his testimony yesterday, testi- 
fying as an expert and as an abstract proposition 
when he was referring to pineapples and peach 
seeds, and things of that sort, that he stated as an 
abstract proposition that it is not proper to include 
the cost of manufacture overhead expense. Is that 
correct? Let me ask the witness, is that a correct 
statement, is that your expert opinion? 

A. As a part of the cost of manufacture of a 
by-product, and again J have to qualify it because 
when you say ‘‘overhead’”’ I don’t know what vou 
mean. 

Q. I asked you yesterday to define the term as 
you used it in your testimony, and you are using it 
in the same sense now. 

A. As I used the term, in my opinion it is not 
properly allocable on a hypothetical basis to the 
cost of production of a by-product. 

Mr. Bennett: I think that answers the ques- 
tion. [309] 

Q. (Mr. Rosenberg): If you will just explain 
what you mean by a hypothetical basis, I don’t un- 
derstand that. 

A. <A typical example of a hypothetical basis is 
the assumption that the percentage of labor payroll 
is related to all the elements of overhead which are 
allocated, on such a basis it is a pure arbitrary hy- 
pothetical matter, or an assumption. 

Q. Well, it is arbitrary. A. Right. 
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Q. But it is a basis of allocation that is very 
commonly used, and which you, yourself, use in 
your Gerlach plant? 

A. We use it for our joint products at Gerlach, 
yes. 

Q. I show you a letter of October 2, 1941, which 
is Plaintiff’s Exhibit 1 here. You have testified 
that shortly after you went into the employ of Pa- 
cific Portland Cement Company you went into Mr. 
Canvin’s files, and among other things you found 
that letter. 

A. That is correct. I became controller in June 
of 1943, and as the controller it was probably about 
that time, or shortly after that I took a look at 
this contract and the files connected with it, and I 
found this letter from My. Hurlbert with these 


figures. 
Q. You read the letter and you inspected the 
sheet that was attached? A. Yes. 


Q. Which purports to show the gypsum manu- 
facturing cost for [310] the years July, 1930, to 
June, 1940, as compared to July, 1940 to June, 
1941? A. Yes. 

Q. You knew that the price of gypsum under the 
contract had been increased 18 cents as a result of 
an inerease that occurred prior to the time you 
went into the employ of the company? 

A. That is correct. 

Q. The statement accounted for 15 cents of the 
18-cent increase? A. That is correct. 

Q. You read the letter, did you? 
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A. Yes. 

Q. You read the part which says, “‘If you de- 
sire further information in re the attached state- 
ment, or in connection with a basis of determining 
increase in cost please call the writer.’’ You read 
that ? 

A. Yes, that is correct. 

Q. Did you make any inquiry as to what the 
other three cents of that increase was composed of ? 

A. I made no inquiry of Westvaco. I discussed 
the letter with Mr. Canvin in June of 1943. 

Q. But, at any rate, you, as controller, never 
inquired at that time of Westvaco to ascertain what 
the balance of the 3-cent increase was composed of? 

A. At that time, as controller, I made no in- 
quiry of Westvaco because my understanding was 
that the direct charges were [311] the charges I 
was to be concerned with under the contract. ‘That 
was my job as controller, to find out what I was 
supposed to concern myself with under the con- 
tract. 

Q. You mentioned a conversation that you had 
with Wallace and Mr. Cuneo, I believe vou said, 
on January 14, 1944; do you recall that? 

A. Yes. 

Q. That was at the time that you were informed 
that Westvaco was claiming to notify you of an 
additional 78-cent increase in the cost of produc- 
tion of gypsum that would result in a price of $3.76 
per ton? 
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A. That is correct; January 14th was the date 
when we went down there to look at the details. 

Q. So you and Mr. Canvi 

A. Yes. 

Q. And your Mr. Riddell? 

A. Yes, our chemical engineer. 

Q@. You went there and spent some time with 
Mr. Wallace, Mr. Cuneo, going over the figures 
relating to this price increase? 

A. Correct. On that occasion we spent one day. 

Q. I believe you said that it was not your func- 
tion to go over there and argue with anybody, so 
you did not raise any objection at the time of the 
conference ? 

A. That is correct. At that time I was controller, 
and my only function on that trip was to get in- 
formation. [312] 

Q. Then shortly after that conference do you 
remember that you wrote a letter asking for some 
detailed information with reference to this price 
increase ? A. Yes. 

(Recess. ) 

Q. (Mr. Rosenberg): Mr. Flick, I will show 
you what purports to be a copy of a letter dated 
January 29, 1944 written to Pacific Portland Ce- 
ment Company, to your attention, signed by West- 
vaco Chlorine Products Corporation, by Vernon E. 
Cuneo, plant office manager, and ask you if you 
recall receiving the original of that letter (handing 
document to witness). 

A. Yes, I recall receiving this. 
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@. And the enclosures that are attached to it? 

A. Yes. 

Mr. Rosenberg: I will offer that in evidence, if 
the Court please. 

The Court: Let it be admitted and marked. 

Mr. Bennett: You are offering that for the pur- 
pose, I presume, of cross examination and not to 
establish the truth or accuracy of the actual or the 
existence of those costs, are you, Mr. Rosenberg? 

Mr. Rosenberg: I am offering it for the same 
purpose that vou offered Mr. Flick’s letter of No- 
vember 4, 1946, Mr. Bennett, and that is to show 
the course of relations between the parties relating 
to this contract. 

Mr. Bennett: Yes, and not as evidence of the 
actual existence of these costs nor the propriety 
of the costs, is that correct? 

Mr. Rosenberg: No, I won’t limit myself. At- 
tached to [313] this letter if the Court please, are 
two cost sheets furnished at the request of the 
plaintiff showing the cost of production of gypsum 
from July, 1939 through June, 1940 and July, 1940 
through June, 1941, which is the period covered by 
the 18 cent increase and for the calendar year 1942 
and the calendar year 1943, which is the period on 
which the 78 cent increase or the $3.76 price was 
based. 

Mr. Bennett: Your Honor, I have no objection 
to the offer of this letter in evidence for the pur- 
poses first stated by counsel, but I do object to it 
as any proof or evidence of the validity or genuine- 
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we understood you to say that the same accounting 
principles and procedure have been followed since 
the inception of operations under the contract. 
Naturally, this is an important point and we shall 
appreciate it if you will put in writing the descrip- 
tion of the accounting basis for each classification 
of cost and state whether it has been consistently 
followed since the inception of the contract. 

“9 The classification of costs for which you 
gave us figures for 1942 and 1943 included the fol- 
lowing: 

“Operating labor, repair labor, operating ma- 
terials and supplies, repair materials and supplies, 
fuel oil, gas, power, workmen’s compensation insur- 
ance and social security taxes, water, depreciation, 
insurance, taxes (real and personal property), lab- 
oratory, process control and research, [3816] gen- 
eral plant expense, engineering and maintenance 
supervision, purchasing and_ stores, accounting, 
overhead, bittern. 

‘‘Please give us the figures for each of these 
items for the twelve months July 1, 1939, to June 
30, 1940, and the twelve months July 1, 1940, to 
June 30, 1941. Mr. O. J. Hurlbert, then your chief 
accountant, wrote us a letter on October 2, 1941, 
giving the figures for labor, materials, and power, 
but we do not have in our files any other detail and 
shall appreciate it if you will give us the complete 
set of figures supporting the increase of 18¢ per 
ton which went into effect October 5, 1941. 
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“3. The original contract price of $2.80 per ton 
for gypsum presumably was based on a set of 
actual or anticipated cost figures. We shall appre- 
ciate it if you will furnish these figures. 

‘4. The item of laboratory process control and 
research amounted to $7,432.00 for 1943 and 
$3,352.00 for 1942. Please give us the breakdown of 
this item. 

‘““Thanks again for the courtesies extended to 
Mr. Canvin, Mr. Riddell, and the writer when we 
visited your plant on January 14. 


‘‘Very truly yours, 


‘*Pacifie Portland Cement 
Company, 
/s/ C. B. Flhiek, 
“‘Controller’”’ [317] 


And in the margin opposite the paragraph start- 
ing ‘‘Please give us the figures for each of these 
items,’’ there is a notation by Mr. Flick in long- 
hand, ‘‘not month by month, C. B. F.’’ 

Q. That is your handwriting on there, isn’t it, 
Mr. Flick? 

A. Yes. I did not want to bother them with a 
lot of monthly detail. I was concerned at the time 
only with the annual results. 

Q. The letter of January 29, 1944 from My. 
Cuneo to you and which has been marked for iden- 
tification as Defendant’s Exhibit A, is the letter 
that you received in response to your letter of Jan- 
uary 18, is it? 
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A. Yes. It says at the outset, ‘‘This letter is in 
answer to yours of January 18.”’ 

My. Rosenberg: Now I will offer it in evi- 
dence, if the Court please. 

Mr. Bennett: Again, Your Honor, I think I am 
entitled to ask for the purpose of the offer. If the 
purpose is simply to show the reply and the claim 
or the assertions made and the positions taken by 
the defendant, I have no objection for that pur- 
pose, but I object to the letter being received in 
evidence for the purpose of showing in any way 
the validity, the accuracy or the truth of the state- 
ments made or the amount of the figures and items 
set forth, and further, the propriety or basis for 
the claimed allocations made in the letter. In other 
words, Your Honor, I have no objection to this 
letter being received [318] for the purpose of the 
defendants stating their claim or position at that 
time to this plaintiff, but I object to it being re- 
ceived as evidence of the truth or the validity or 
the accuracy or the existence of the facts shown 
because it would not be the best evidence and would 
be incompetent, irrelevant and immaterial. 

The Court: For the purpose of the record, state 
the purpose of the offer. 

Mr. Rosenberg: The record shows, if the Court 
please, this was accounting information given to the 
plaintiff after the plaintiff had sent its accountant 
over to the plant and had gone over the record, and 
it contains the accounting information which had 
been requested by the controller after an inspec- 
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tion of our records. Now, I submit the objection 
goes to the weight of the evidence rather than to 
its admissibility. The information was furnished at 
the request of the plaintiff, and the plaintiff is 
bound by it only to the extent that it has bound 
itself by its conduct. They already have in evidence 
the correspondence which they took exception to. 
The Court: The objection is overruled. Proceed. 


(Defendant’s Exhibit A for identification 
was thereupon received in evidence.) 


Mr. Rosenberg: ‘This letter is dated January 29, 
1944. 

Mr. Bennett: Did the Court overrule the objec- 
tion as to all purposes and admit this letter for all 
purposes, including [319] the grounds of my objec- 
tion ? | 

The Court: Jt may go in for what it is worth. 

Mr. Rosenberg (Reading): ‘‘ January 29, 1944 


‘‘Pacific Portland Cement Company 
‘‘417 Montgomery Street 
“San Francisco, California 


‘Attention: Mr. C. B. Flick, Controller 
‘*Gentlemen : 


‘‘This letter is in answer to yours of January 18 
requesting certain information pertinent to our 
costs of producing gypsum. Following we present 
the basis of distributing each class of cost and we 
believe that such basis has been substantially fol- 
lowed consistently since the inception of the con- 
tract. 
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‘1. Operating and Repair Labor. 

‘* Actual time card distribution. 

‘2. Repair Materials and Supplies. 

‘‘Storeroom requisitions and direct purchases. 

‘3, Fuel, Oil, Gas and Power 

‘*As measured or allocated on load and/or hours 
use basis. 

‘‘4. Workmen’s Compensation Insurance 

‘‘Self-insurance. Same rate to all departments, 
but a very low rate has been in effect. 

‘5. Social Security Taxes. 

‘* Actual on labor. [320] 

‘6. Water. 

‘*At cost, measured distribution. 

‘7, Depreciation. 

‘*Proportional to initial plant evaluation. 

“8. Insurance 

‘Mixed %, roughly proportional to the values in- 
surable, but altered to weight properly the explo- 
sion hazard, etc., in certain departments. 

“9. Taxes 

‘‘Hixed %, roughly based upon evaluation of 
plant. 

‘10. Laboratory Process Control and Research. 

‘‘Laboratory and Process Control: Direct labor 
basis along with overheads. 

‘‘Research: Allocable portion to department 
served. Unallocable portion and new products—di- 
rect labor along with general overhead. 

‘11. General Plant Expense, Engineering and 
Maintenance, Supervision, Purchasing and Stores, 
Accounting and General Overhead. 
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‘‘ Allocation on direct labor basis. (Some accounts 
first subtract flat amounts for outside locations’ 
service; others apply to all locations, as General 
Overhead, and are spread on direct labor all loca- 
tions. 

‘12. Bittern 

‘*A nominal and rather arbitrary 20¢ per ton 
was [321] charged. 

‘13. Loading and Shipping Expense 

‘Actual loading labor and power plus pro-rata 
of shipping foreman and miscellaneous shipping 
expense. 

_*As mentioned to you here, the work sheet which 
we discussed and of which we furnished you with a 
typed copy did not include the loading and ship- 
ping expense on gypsum inasmuch as the unit cost 
of this function did not change 1943 over 1942. 
The reason such cost did not change was that due 
to scarcity of labor we permitted one man to do 
the loading job during a portion of 1943 where 
safety precautions had formerly caused us to have 
two men always work together on this work. 

‘“‘Now that you have asked us for full detail of 
all costs which we had charged against gypsum 
production, we are herewith submitting our manu- 
facturing cost sheet showing the loading and ship- 
ping item to a total production cost figure. The 
report is then comparable to that which, as per 
your request, we are also submitting herewith for 
the fiscal years ending June 30, 1940, and June 30, 
1941, detailing costs on which the previous increase 
was based. 
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‘‘We do not find any actual or anticipated cost 
figures used as a basis at the time the original con- 
tract price of $2.80 per ton was arranged. 

‘‘Following is the data you asked regarding 
breakdown of the 1942-1943 laboratory process con- 
trol and research items: [322] 


Gypsum Department 


942 1943 % Incr. 
bao ratory gic... 2 $2,824.27 $3,374.01 19 
Process Control............ 528.23 1,010.85 91 
Total Costs 
Laboratory -....-....:..:% $49,844.84 $63,059.07 26 
Process Control.......... 9,559.60 18,894.18 97 


‘‘Research Department costs in 1942 were low 
due to staff’s being engaged in new products re- 
search for Rubber Reserve Company, but in 1943 
new products research represented a substantial 
charge against Newark operations, comprising $41,- 
390 of the Research Department total of $64,274.00. 
Gypsum Department was charged $2,804 or 6.78% 
of this new products research on a Newark direct 
labor pro rata basis. Gypsum Department also re- 
ceived $243 in 1943 of directly allocated research 
charges. 

‘‘We hope you will find the foregoing answers 
your questions of January 18. 


“Very truly yours, 
‘‘Westvaco Chlorine Products 
Corp. 


‘“‘Vernon E. Cuneo, 
‘‘Plant Office Mer.’’ 
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Attached to the letter is, first, a tabulation show- 
ing the gypsum production costs for the two periods, 
July 1939 through 1940 and July 1940 through 
1941, and the items which are reflected on that 
statement are labor operations, labor repairs, com- 
pensation isurance and social security taxes, [323] 
materials, operations, materials, repairs, power, 
fuel, I.D.C.—water, bittern, taxes, insurance and 
depreciation, overhead, I.D.C.—water, loading and 
shipping expense. 

Mr. Bennett: Counsel, before you leave there, 
you have left out certain head totals on the left- 
hand column. Perhaps Your Honor would be inter- 
ested in seeing this (handing a copy of the exhibit 
to the Court). 

Certain of the first items that you read are listed 
under the title ‘‘ Production.’’ Those were the items 
listed under the title ‘‘ Production: Labor, Opera- 
tions, Labor, Repairs, Compensation Insurance and 
Social Security Taxes, Materials, Operations, Ma- 
terials, Repairs, Power, Fuel, O.D.C.—Water.”’ 

Then the next title is “Subtotal,’’ and then the 
item of bittern is set up and then the title ‘‘ Total 
Direct,”? and underneath that are the items of 
taxes, insurance and depreciation, overhead, I.D.C.— 
water, and underneath that the words ‘‘'Total Manu- 
facturing,’’ with the figures given in each instance 
to the mght, and then underneath that ‘Loading 
and Shipping Expense,’’ and underneath that the 
word *‘Total.’’ I did not mean to embarrass coun- 
sel by interrupting, but he apparently had no pur- 
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pose in mentioning those classifications that I 
thought might be of interest to the Court at this 
juncture. 

Mr. Rosenberg: Now, the second tabulation is 
a tabulation of gypsum production costs for the 
years 1942 and 1943 and the items [324] 

Mr. Bennett: Couldn’t we stipulate, subject of 
course to the objections I have made 

Mr. Rosenberg: JI would just lke to read over 
the items. In the items there is in the tabulation 
for each year under the heading of ‘‘Production,’’ 
labor, operations, labor, repairs, compensation in- 
surance and social security taxes, material opera- 
tion, material repairs, power, fuel and water. 

Mr. Rosenberg: J think I may say that the 
items shown are identical with those shown on the 
previous tabulation, if I am correct. 

Mr. Bennett: That is what I had in mind. 

Q. (Mr. Rosenberg): At the time that you 
wrote this letter of January 29, 1944, Mr. Flick, 
you examined those tabulations that were attached 
to the letter, did you? A. Yes. 

Q. And there was no doubt at that time that the 
$2.98 price included overhead and indirect expense, 
so that you were fully apprised of that fact upon 
receipt of this letter, were you not? 

A. Upon receipt of this letter I was apprised 
for the first time of the cost figures which pur- 
ported to support an 18-cent increase. Previous to 
that I had only the letter which was previously re- 
ferred to here, which Mr. Hurlbert had written Mr. 
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Canvin, detailing only the labor, material and 
power. 

Q. I assume that upon receipt of that letter, and 
at all times thereafter, you knew that the $2.98 
price was based upon an 18-cent increase, which 
included in the items, the total of 18 cents, an in- 
crease in cost of production, overhead, and indirect 
charges ? 

A. I had Westvaco’s—yes, their cost figures 
would show. I don’t know that the price was ac- 
cepted by Pacific on that basis. 

Q. Did Pacific continue paying the price after 
you received the letter? [3826] 

A. Pacific was paying $2.98 before I entered 
Pacific’s employ, and continued to pay it there- 
after. 

For how long? 

Pacific paid $2.98 until September 4, 1946. 
That was with your knowledge, was it? 

Yes. 

You knew all during that time that the 18- 
Peat increase that increased the price from $2.80 to 
$2.98, at least at all times after receipt of the letter 
of January 29, 1944, you knew that that 18-cent 
increase included overhead and indirect charges, 
didn’t you? A. Yes. 

Q. And, as a matter of fact, later in the year 
there was a written agreement in letter form be- 
tween Westvaco and Pacific, was there not, whereby 
Westvaco agreed that it would not avail itself of 
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the escalator clause for a period of approximately 
a year; isn’t that true? 

A. J believe there was such an agreement. The 
OPA price regulation froze the price at $2.98. 

Mr. Bennett: Would you read the question and 
the answer, please, Mr. Reporter ? 

(Record read by the reporter.) 

Q. (Mr. Rosenberg): Now, I would like to just 
refer to these figures here a moment. This $1, what 
does that represent? 

A. May I refer to this detail I have, the details 
of that [327] dollar? 

Q. Will you explain first what you are referring 
to? 

A. This is a photostatic copy of figures which 
were furnished by Westvaco at our request. 

Q. Yes, that was furnished by the attorneys for 
Westvaco to the attorneys for Pacific Portland 
Cement ? A. I believe so. 

Q. Since this lawsuit was instituted? 

A. Yes. 


Q. Isn’t that right? A. Yes. 
Q. You prepared the work sheets in blank, did 
you not? A. J put the headings in. 


Q. Then you gave them to Pillsbury, Madison 
& Sutro for them in turn to present to us with a 
request that we provide the information; is that 
right ? A. That’s right. 

Q. So there can’t be any question about the in- 
formation that was furnished, there is, first, one 
sheet for a detail of shipping expense for the cal- 
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endar year 1937, and the calendar year 1938, the 
period from July 1, 1939 to June 30, 1940, from 
July 1, 1940 to June 30, 1941, for the calendar vear 
1942, for the calendar year 1943, and for the period 
from July 1, 1944 to June 30, 1945, and the period 
from July 1, 1945 to June 30, 1946; is that right? 

A. Yes, that is correct. 

Q. Then the next sheet is overhead and general 
expense for those same periods; is that true? Well, 
you have such a sheet. I may not have mine in the 
same order that you have yours. 

A. Yes. Overhead and general plant expense. 

Q. You prepared that form designating the in- 
formation you desire; is that right? 

A. The headings only. 


Q. Yes. A. Yes. 
Q. The figures were furnished by Westvaco 
Chlorine Products Corp.? A. Yes. 


Q. There is another sheet for bittern, insurance, 
taxes, depreciation, inter-departmental water, sul- 
phuric acid, supervision for the same period. 

A. Yes. 

@. Another sheet, ‘‘ Direct charges,’’ Westvaco’s 
charges on the books for cost of production of gyp- 
sum, direct charges, and for the same period ? 

A. Yes. 

Q. Then a summary page for the same period 
accumulating the information contained in the other 
sheets; is that right? A. That is correct. 

Q. Now, to get back to this, what is this dollar 
supposed to represent? 
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A. For the calendar year 1943, Westvaco’s fig- 
ures showed that the sum or aggregate of the items 
classified as direct charges totaled $1 per ton of 
gypsum. 

Q. And the 19 cents, that is what? 

A. 19 cents shipping expense. 

Q. So that this total of $1.19, that is not your 
language down there, that is Mr. Bennett’s 

Mr. Bennett: No, that is mine. I have no ob- 
jection to your erasing that, if you want to, and 
writing your own figures. 

Mr. Rosenberg: Well, I have not suggested that 
I do that. You don’t even know that I have any ob- 
jection to it, Mr. Bennett. 

Mr. Bennett: I beg your pardon. 

Mr. Rosenberg: You are a httle touchy, aren’t 
you? 

Mr. Bennett: I thought I would offer to erase 
that if you wished. 

Myr. Rosenberg: Well, I think that would be a 
very proper way to do it. 

Mr. Bennett: All right. 

Mr. Rosenberg: That, in fact, is the direct and 
shipping cost as shown on the sheet from which 
vou are reading; is that right? 

Mr. Bennett: The direct and what? [330] 

My. Rosenberg: And shipping expense. 

The Witness: Yes, The $1 comes from this page 
marked ‘‘ Direct charges,’’ and the 19 cents is shown 
on the page, ‘‘For shipping expense.”’ 
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Q. That does not include anything for overhead 
and general plant expense, does it? 

A. The shipping expense sheet shows some al- 
located expenses. The direct charges do not include 
any overhead or general plant expense. 

Q. The $1.19 figure includes nothing for bit- 
tern, does it? A. No. 

Q. And it includes nothing for insurance? 

A. No. 

Q. It includes nothing for taxes? A. No. 

Q. Does not include any depreciation on the 
gypsum plant? A. No. 

Q. Does not include anything for water used in 
the gypsum plant, does it? A. Yes. 

Q. I am sorry. It does not include any indirect 
charge for water, does it? 

A. It does not include an item called ‘‘inter-de- 
partmental water.”’ 

Q. It includes nothing for sulphuric acid, does 
it? [331] 

A. Nothing for sulphuric acid. 

Q. It includes nothing for supervision, does it? 

A. Nothing for supervision. 

Q. Now, on this figure, here, as I understand 
it, that $3.27, that is the $2.98 price that Pacific 
has been paying for a good number of years, plus 
the sum of $1.19 on direct charges; is that right? 

A. No. 

Q. Oh, plus 29 cents on $2.98—— 

The Court: Just a minute, gentlemen. Remem- 
ber the reporter. 
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Mr. Rosenberg: That is the $2.98 price plus 29 
cents in direct charges which Pacific has been will- 
ing and concedes have been correctly included in 
cost of production of gypsum; is that right? 

A. Just to clarify it a little bit, the direct 
charges for the year 1942 were 71 cents, and for 
the year 1943 they were $1, so there was an increase 
of 29 cents which Pacific was quite willing to pay, 
that would be 29 cents plus the $2.98, making $3.27 
which Pacific was willing to pay. 

Mr. Rosenberg: Then I think the purpose of 
this was to show that if we accepted the $3.27 that 
on the basis of our own figures of $2.71 we would 
have made a profit of 56 cents a ton; is that right? 

Mr. Bennett: I object to that. You can ask me 
why I put [832] the figures there. The figures were 
written on the board by me. If you want to ask me 
what my purpose was, do so. 

Mr. Rosenberg: I will withdraw the question. 

Q. Assuming, Mr. Flick, that the purpose of 
these figures is to show that if Westvaco accepted 
that price of $3.27 per ton, that based on their own 
cost figures they would make a profit of 56 cents 
a ton; isn’t that correct? 

Mr. Bennett: I believe I am entitled to answer 
that. 

Mr. Rosenberg: Will you tell me what that is? 

Mr. Bennett: Yes. According to figures fur- 
nished in the classifications of the defendant, they 
had for that period 1942, $1.19 so-called direct 
charges. Now, that was the per-ton actual cost of 
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manufacture, the actual tonnage. If we are to de- 
duct the actual cost, or out-of-pocket cost from $3.27 
that we were willing to pay it would have left a 
profit of approximately over $2 a ton, but I put 
this figure $2.71 here to show, as IT think your fig- 
ures purport to show in this exhibit or document 
the witness is referring to, that the total cost, all 
the cost of these direct charges, or actual charges 
of $1.19, plus all your allocated charges and over- 
head charges, according to your claim, and accord- 
ing to your figures would amount to $2.71 per ton, 
and that that would leave a net profit here of 56 
cents a ton. The reason I illustrated it at the time 
was, as I remember it, at that time the defendant 
was threatening to close down the plant, because 
they could not operate at a [333] profit, or, rather, 
they were threatening to stop the production of 
gypsum because they could not produce that at a 
profit. I wanted to show they were making over $2 
profit even allowing all their overhead as a part of 
the price, they would still have a profit of 56 cents 
per ton. That was the only purpose that I had in 
putting the figures on the blackboard. 

Mr. Rosenberg: Now, I will ask the witness 
whether it is true that if Westvaco accepted $3.27 
a ton for the gypsum and if it is true that its cost 
figure was $2.71, that it would realize a profit of 
56 cents per ton. 

Mr. Bennett: I think that is a matter of arith- 
metic, your Honor. 

The Court: We have an accountant here. 
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Mr. Bennett: Well, maybe it is my error, 
though. 

Mr. Rosenberg: Yes, that is within the realm 
of possibility. That may be possible. 

The Court: I think it is time to take a recess 
until two o’clock. 

(A recess was taken until two o’clock p.m.) 


Afternoon Session, December 12, 1947, 2:00 p.m. 


C. BRUCE FLICK 
resumed the stand; 
Cross-Examination (continued) 

The Court: You may proceed. 

Mr. Rosenberg: Will the reporter read the last 
question ? 

(Question read by the reporter.) 

Mr. Bennett: I think I answered that question 
which I thought was addressed to me. If counsel 
wants the witness to answer it I have no objection. 

The Court: Proceed. 

A. (The Witness): At that time they were 
talking of discontinuing the production and the 
profit figure based on direct charges would be the 
difference between $3.27 and $1.19, or $2.08. If they 
quit making the gypsum they would give up $2.08 
a ton. The figures on the blackboard speak for 
themselves. If they received $3.27 a ton and if the 
cost was $2.71, which of course includes overhead 
allocations and all that, they would have what you 
would term a gross profit of 56 cents. 

Q. What deductions would be taken off that 56 
cents, if any? 
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A. I am not familiar with Westvaco’s books, 
other than these figures we have got. 

Q. Let me ask you this, if at the time this dis- 
cussion took place when you were offering $3.27 
a ton for the gypsum, and if at that time our cost 
was $2.71 per ton, and if we agreed [335] to accept 
$3.27 a ton, do you think we would have realized a 
profit of 56 cents a ton from that time on? 

A. I have no idea. 

Q. Well, how much would your credit deductions 
amount to a year for the so-called deductions off 
the gypsum, how much is that amount? 

Mr. Bennett: I object to that as wholly irrele- 
vant. 

The Court: Jf he knows he may answer. 

A. (The Witness): JI don’t know how much 
our deductions would have amounted to. 

Q. (Mr. Rosenberg): How much did it amount 
to for the 42-month period from September, 1944, 
until October, 1946? A. I don’t know. 

Q@. How much—do you have any approximate 
idea? 

A. It would be expressing a guess. 

Q. Would you question that it amounted to over 
$84.00 ? 

A. I have no idea without looking the figures 
up. I would hesitate to say whether it is correct, 
or not, because I really don’t know at this moment. 

Q. Do you have your figures in court? 

A. No. 

Q. Assuming that the credit deductions that 
Pacific took for so-called deficiencies in gypsum 
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content was eight thousand odd dollars for a two- 
year period, that would materially affect the so- 
called profit of 56 cents on that blackboard, [336] 
wouldn’t it? 

Mr. Bennett: I want to interrupt to object be- 
cause by virtue of the facts in this case no such 
figure is claimed. The figure now claimed, I think, 
as stated by counsel, was either the maximum of 
$2100, or something of that kind, of which $500 has 
been tendered, leaving in dispute a figure of some- 
thing like fifteen or sixteen hundred dollars as be- 
ine the amount in dispute as to the deficiencies for 
over-payment. 

My. Rosenberg: Mr. Bennett, I am sure you 
know the amount you mentioned of $2100 is not the 
total credit deductions taken by Pacific. Those are 
only the credit deductions which we questioned. 
There are a number of credit deductions which we 
do not question, but which we would have which 
would very definitely and positively reduce the net 
amount that we receive for our product. If we are 
charging $2.98 a ton and you take off 20 cents a 
ton, we get $2.78 a ton. 

My. Bennett: J did not understand your ques- 
tion. I am sorry; you may answer. 

A. (The Witness): Yes, because the price is 
per ton of gypsum, and under the contract when 
the gypsum falls below 95.51 percent gypsum value 
there is a charge-back provided for gypsum that 
falls below a particular point, then there is a charge- 
back. 
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Q. (My. Rosenberg): So you would be willing 
to concede, wouldn’t you, in the normal course of 
operations, and just by the experience of the parties 
during the time this contract [337] has been in 
existence that if we got only $3.27 a ton we would 
not realize 56 cents a ton profit, assuming the cor- 
rectness of our information, of course, of $2.71 a 
ton? 

A. Yes, with just one qualification, that is, that 
we don’t know what it cost to make gypsum of 
95.51 percent purity, and what it cost to make gyp- 
sum that falls below that. It is possible that West- 
vaco does have some off-set that they can charge 
back for the inferior gypsum. It is possible there 
will be some off-set, I don’t know. 

Q. You have no reason to even suspect that it 
cost any less to make gypsum of 95.51 percent of 
gypsum content than it does to make gypsum of 90 
percent ? 

A. I don’t know. I remember Mr. Wallace told 
me on one occasion that if we did not insist on 
keeping the quality up they could turn out more 
gypsum. That would indicate to me there may be 
some relationship there. 

Q. When did Mr. Wallace tell you that? 

A. In one of our conversations. 

Q. Which conversation? 

A. I can’t give you the date of it. 

Q. You mentioned in your testimony yesterday 
that one of the things that you took into considera- 
tion in determining that gypsum was a by-product 
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was that under the contract it was sold for, I don’t 
know whether you said $2.98 or $3.76, and magnesia, 
on the other hand, was selling for something like 
$30 or $40 a ton. 

A. I believe I used the figure of magnesium 
oxide, $46 a ton, and I believe I compared that with 
gypsum at the claimed price of $4.36. In other 
words. one is worth 10 times as much as the other. 

Q. That was a factor to which you gave consid- 
eration in arriving at your ultimate conclusion that 
eypsum was a by-product? 

A. The basic reason for saying gypsum is a by- 
product is because it said so in the contract. 

Q. What was that? Will you read the answer of 
the witness? 

(The record was read by the reporter.) 

Mr. Rosenberg: It says so in the contract? 

A. And, furthermore, the characteristics are 
those typical of a by-product. In other words, you 
have to get the sulphate impurities out before you 
can get the main magnesia product, magnesium 
chloride, magnesium oxide. 

Q. Is it or is it not true that one of the con- 
siderations that motivated your ultimate conclusion 
is the difference in the sales price between gypsum 
and magnesium oxide, as you said yesterday? I am 
not asking whether it was controlling. Is that one of 
the factors to which you gave consideration? 

A. That is a factor in considering whether an 
item is a by-product. In this case, the gypsum was 
a valueless waste before processing. 
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Q. On what do you base that? [339] 

A. Dr. Seaton described it as such. 

Q. What did he say? Can you tell me what he 
sald ? 

A. Dr. Seaton said, if I remember his words, 
this by-product gypsum would be a valueless waste 
if it were not for the favorable location here, which 
enables us to make something out of it. 

Q. Is this the remark to which you refer: ‘‘The 
by-product gypsum from the process, through the 
operation of favorable location factors is market- 
able at a profit instead of being a valueless waste.’’ 

A. That’s right. 

Q. You construe that to mean that it is a value- 
less waste ? 

A. It would be a valueless waste if it were not 
processed and sold to Pacific Portland Cement 
Company under this contract. They dumped it in 
the bay for two weeks. 

Q@. How much would magnesium chloride be 
worth if we dumped it in the bay ? 

A. You can tell me that. 

Q. You are the expert. 

A. I am not an expert on magnesium chloride. 
I know the process there calls for magnesium oxide 
as the major product, and gypsum is the by-product. 

@. Did you have anything to do with the prep- 
aration of this chart? A. Yes. 

Q. You tell me what use would magnesium chlor- 
ide be which you [340] designated on here as the 
primary product if it was not processed ? 
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Mr. Bennett: That is a misstatement of counsel. 
He does not designate magnesium chloride as a pri- 
mary product. The chart designates it 

Mr. Rosenberg: Oh, all right; I am sorry. 

Mr. Bennett: It comes down here to another 
and further processing producing the end product, 
magnesium oxide. 

Mr. Rosenberg: Let me ask this question, if 
you ran the magnesium chloride in the bay it 
wouldn’t have any more value than the gypsum 
would have if you ran it into the bay? 

A. If you ran the magnesium chloride into the 
bay the magnesium chloride in the bay would have 
no value. 

Q. To get back, I believe you said one of the 
factors, not the controlling factor, but one of the 
factors to which you gave consideration in deter- 
mining that gypsum is a by-product is the fact 
that gypsum, under our contract, is sold at a certain 
price, and magnesium oxide, I believe you said, was 
selling at about $46 a ton? A. Yes. 

Q. How much has Pacific been selling this gyp- 
sum for during the term of this contract? 

Mr. Bennett: We will object to that as incom- 
petent, irrelevant, and immaterial, and not proper 
cross-examination, and the further reason that it 
involves obviously a trade secret [341] of the plain- 
tiff that can have no possible bearing in this ease. 
Your Honor recalls that we sought to inquire as to 
books and accounts of the defendant to ascertain 
the basis on which allocations were made, and im- 
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mediately the objection was raised, which was again 
stated here, that that would involve the price paid 
for the product and that would embrace their—let 
me state it this way, it would involve the considera- 
tion for which products were sold, the price for 
which products were sold to customers. It is wholly 
immaterial, and aside from any possible issue in 
this case, as to what Pacific sells any of the gyp- 
sum that they bought for. After all, these people 
are competitors of Pacific. The revealing of mat- 
ters of that kind is not a proper subject in this kind 
of litigation, the revelation of a trade secret. I sub- 
mit the matter is wholly unrelated. I submit they 
should not be permitted to go into something that 
is wholly irrelevant to any issue involved. For ex- 
ample, this witness’s testimony on direct examina- 
tion—I say there is a greater reason for that, they 
have denied us access to the books requiring us to 
hire an accountant who would be pledged to keep 
secret and confidential certain of these things in- 
cluded in the very matter which is the subject of 
this case. I submit this case and the testimony of 
the witness so far does not entitle the defendant to 
eo into a matter of that kind. It can only be de- 
signed for the purpose of perhaps creating some 
situation showing where they are selling the gyp- 
sum. [342] 

Mr. Rosenberg: In the first place, certainly this 
has some relevancy. You ean see the display that is 
made on this blackboard in an attempt to show, and 
that is not factually correct, it has been stated so 
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by the witness. However, we know from this that 
we accepted a price which was around 80 cents a 
ton less than we are entitled to under the contract, 
but as far as it not being within the scope of the 
direct, the witness just testified that one of the mo- 
tivations considered which led to his conclusion as 
to the status of this product as either a main prod- 
uct, a joint product, or a by-product was the dif- 
ference in value as between that product and other 
products that we produce. . 

The Court: The court is prepared to rule. Both 
sides had an equal opportunity to be heard. 

Mr. Bennett: I don’t want to prolong argument 
if your Honor does not wish it. There was one 
statement I wished to correct. 

The Court: Read the question. 

(The record was read by the reporter.) 

The Court: Overruled. 

A. (The Witness): Pacific has resold the gyp- 
sum at various prices. It is difficult to strike an 
average. Pacific has also used the gypsum in its 
own operations and in order to determine what the 
average price would be it would require a great 
deal of accounting and computing to get at that. 
As you know, we have a gypsum plant at Gerlach, 
Nevada. Naturally, [843] we synchronize our Ger- 
lach, Nevada gypsum operation with this souree of 
supply. This is an adjunct to our gypsum division, 
so that the two are operated to best advantage to- 
gether, naturally. We may at times serve certain 


Westvaco Chlorine Products Corp. 375 


(Testimony of C. Bruce Flick.) 
trade from Gerlach and other times we may serve 
the same trade from Westvaco. 

The Court: At the market price of gypsum from 
time to time? 

A. Yes. I might say this, that gypsum, as ce- 
ment retarder, it is not one of the most important 
ones for this particular gypsum we sell at our Ger- 
lach, Nevada, plant, at 3.50 a ton at the present 
time. That gives you some idea of the manufacture 
the value to the manufacturer at his plant. 

Q. (Mr. Rosenberg): Mr. Flick, is that mined 
eypsum ? A. That’s right. 

@. Permanente has been your biggest customer 
for the gypsum that you have been buying from 
Westvaco, hasn’t it? 

A. DoT have to disclose that? 

Mr. Rosenberg: Well, we know that. 

Mr. Bennett: I don’t think the witness 

Mr. Rosenberg: Withdraw the question. 

Mr. Bennett: Let me say one more word. Coun- 
sel says the pertinency of this line of cross-exam- 
ination is caused by what I illustrated as to their 
product. The only reason I did that, your Honor, 
was because 

Mr. Rosenberg: That is not true. 

Mr. Bennett: Let me finish. I think the court 
will realize [344] what it was. I did it because it 
did not involve any question of business secrets. 
The witness testified, I am sure your Honor will 
recall, that Mr. Wilhams, or somebody from the 
defendant, had said they were going to shut down 
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their gypsum operations because unless we increased 
the price to 3.27 they could not operate at a profit. 
We wish to show that statement by Mr. Williams 
was false. That was the sole and only purpose of it, 
and I submit, your Honor, this shows it because the 
witness says the actual out-of-pocket expense even 
according to their figures, would amount to 1.19 a 
ton. The price we are willing to pay was 3.27, less 
some deductions here and there. I will show that 
from the figures later on, it wouldn’t be a substan- 
tial deduction as related to price per ton. This was 
all done for the purpose of showing that that state- 
ment by Mr. Williams was not correct. 

I submit that that does not offer any basis to 
permit this defendant to refuse to give us informa- 
tion which the contract said we would have the 
right to, because it would be, it would involve con- 
fidential trade secrets, which objection your Honor 
upheld here. To permit, under the guise of cross- 
examination, the revelation of private business se- 
erets of this concern wholly unrelated to any issue 
here, and wholly unrelated to anything this witness 
testified to on direct examination, I submit, your 
Honor, is not only improper, but highly prejudicial. 
It is permitting the very people who your Honor 
said we should not be permitted to have informa- 
tion from 

The Court: What did I deny you? 

Mr. Bennett: You denied us the right to go 
down and examine, for Mr. Flick to go down and 
make an examination of the books and accounts of 
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the defendant in this case for the purpose of de- 
termining—— 

The Court: The record already discloses that 
you went down there. 

Mr. Bennett: ‘The record also discloses—— 

The Court: Am I in error on that? 

Mr. Bennett: We went down, your Honor, but 
we were not permitted to see all of their books. 

The Court: What books? 

Mr. Bennett: The books that were involved in 
the motions before your Honor. Your Honor re- 
ealls it. 

The Court: I recall that, but I want to know 
what you were denied by any order of the court. 

Mr. Bennett: Well, I will let the witness de- 
seribe that. 

The Court: No. You are addressing the court. 
You made a statement here that I denied you an 
examination of those books. I want to know in 
what respect I did that. 

Mr. Bennett: I was not the one who presented 
that motion, but I can relate it perhaps indirectly. 
Mr. Kaapcke was the one who presented the motion. 

The Court: Step forward. [346] 

My. Kaapeke: Your Honor, at the argument of 
those motions Mr. Rosenberg and I argued at some 
length, I believe—— 

The Court: Let me refresh your memory, or 
perhaps it is my memory that is failing. The first 
time I suggested you get together, did I not? 

Mr. Kaapcke: Yes, that’s right. 
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The Court: You left, and you came in again on 
second motions. 

Mr. Kaapcke: No. The next motion was Mr. 
Rosenberg’s. 

The Court: Well, what happened to that? 

Mr. Kaapceke: That was granted. 

Mr. Rosenberg: That had no reference to our 
records. 

Mr. Kaapcke: If I could go back a minute, I 
would like you to bear with me a moment. 

The Court: All right. 

Mr. Kaapceke: Mr. Rosenberg and I argued at 
some length and your Honor said, and I recall 
your words, because they startled me, ‘‘The mo- 
tions and each of them will be denied.’’ 

The Court: What were the motions? 

Mr. Kaapceke: ‘The motions were for an order 
to inspect their records and an order further to 
answer interrogatories. 

The Court: Wait a minute. The books were de- 
nied in what respect? 

Mr. Kaapcke: Because these people have many 
allocations and in order to check the accuracy of 
those allocations, if [847] there should be any pro- 
priety in checking items we must have not only the 
data as to the gypsum, allocation factors that re- 
lated to gypsum, but the allocation factors that re- 
lated to the other products. 

The Court: What other products? 

Mr. Kaapcke: Well, magnesium oxide and other 
chemicals, to ascertain the allocations as being 
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made between those two. When your Honor used 
the words that I just described, I asked your Honor, 
there was discussion about getting together, and I 
asked your Honor if you would retain the motion 
on the calendar until we saw whether we might get 
together on that. 

The Court: Yes. 

Mr. Kaapcke: Then Mr. Rosenberg and I began 
to discuss whether we could get together on what he 
could furnish. Then always as a basis for that dis- 
cussion was the underlying reservation by him that 
these people were really competitors, competitive 
companies, and trade secrets were the things that 
we would not be permitted to see. 

Now, there was the matter of sending an experi- 
enced certified public accountant down there to 
check these things that we, ourselves, may not see, 
and on that basis we decided that we could not pur- 
sue that course, among other things the cost of hir- 
ing an outside accountant to do that was inordinate 
to the purpose in mind, and it was not done. We 
then prepared and submitted to Mr. Rosenberg 
with no concession that we were [348] accepting the 
information without question these accounting 
sheets and the data that appears upon them, those 
accounting sheets. 

In this matter that we described we were, as your 
Honor will see, deprived of the opportunity to look 
at their books for verifying these things we have 
been furnished, and also the data as to other prod- 
ucts, their sales of magnesia, the price of sales to 
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other people, their percentage of product that was 
purchased and how much they paid for it. We were 
not given access to it, and those things were un- 
available to us. 

The Court: J will hear from counsel. 

Mr. Rosenberg: I think counsel’s statement is 
substantially correct. In other words, the court did 
not deny the motion. The court stated or suggested 
we see if we could get together. The only reason 
the court considered denying the motion was that 
I represented in court that any particular product 
they were entitled to see was these records relat- 
ing to gypsum, and they wanted to go into all of 
the records regardless, the production and sales of 
all of our products, and I had no objection to them 
having that evidence, but I did not think it should 
be obtained in that manner, and in the course of 
discussion between counsel that morning I said, 
‘“You can go into our books and see anything you 
want that relates to the production of gypsum, and 
I will consent that an experienced certified public 
accountant go into the records of our tonnage pro- 
duction of all the products and certify to the ulti- 
mate [349] figures which will give you the informa- 
tion you want without disclosing that what we con- 
sider confidential.”’ So I would say they were of- 
fered full access to our books as to anything that 
would relate to this litigation. They decided that 
the matter of having a certified public accountant 
would be too costly and would J, if they gave me 
forms on which they were to outline in blank in- 
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formation wanted, would I furnish that in lieu of 
them making an inspection of our records. I told 
them that I would, and we did it. On November 
24th I sent over to Pillsbury, Madison & Sutro a 
letter in which I stated, ‘‘I am enclosing herewith”’ 
(veading letter). 

They got the information, they still have it, and 
I have never received any response from them re- 
ferring to my statement that it was furnished in 
satisfaction of the motion. [350] 

The Court: I am going to ask you the direct 
question now so we will have a record: What books 
were they denied? 

Mr. Rosenberg: ‘he only books of which I know 
to which they were denied access, if the Court 
please, are the records showing our production fig- 
ures and our sales figures on products other than 
gypsum. We did offer to let any recognized or, I 
guess, any certified public accountant, because that 
carries with it the stamp of reputability, go in and 
get out the figures. All they were interested in were 
the aggregate figures. They were not interested in 
who we sold to or how much, and we offered to per- 
mit them to get that through a certified public ac- 
countant, through a certified statement; so I would 
say they have not been denied access to any records 
that they require in order to fully check the ac- 
curacy and the propriety of our bookkeeping rec- 
ords. 

Mr. Bennett: If Your Honor please, may I say 
something on that, and I will ask counsel the ques- 
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tion: Counsel, it is true you have refused our re- 
quest as to the price you paid for your bittern, have 
you not? 

Mr. Rosenberg: JI can’t answer that, Mr. Ben- 
nett. I do not know it to be true. 

Mr. Bennett: Will you give us at this time the 
price that you paid for your bittern? 

Mr. Rosenberg: If the Court considers it rel- 
evant, certainly we will, but there is no controversy 
involved in any of [851] these price increases over 
the cost of the bittern. In other words, in none of 
our price increases, if the Court please, has the cost 
of the bittern entered into the increase, so that that 
can be nothing other than a curious desire to see 
the terms of a private contract that we have with 
the Leslie Salt people. So if the Court feels they 
are entitled to it, of course, we would have no al- 
ternative. We would prefer not. We do not see any 
sense 1n going into records that won’t shed any 
hght on the issues involved in this litigation. 

Mr. Bennett: Do you mean you withdraw this 
question of the witness? 

Mr. Rosenberg: No, I am not withdrawing any- 
thing because you have placed it on a completely 
fallacious basis. You are implying to the Court 
that I am using as a foundation for my question 
the fact that you purported to compute our profit, 
and I think I have clearly stated to the Court that 
the basis for my question is that the witness in his 
direct examination said that one of the considera- 
tions that motivated his conclusion that gypsum is 
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a by-product is the difference between the market 
value of the gypsum and the market value of our 
magnesium products. And so I am asking the very 
concern that creates the market on this manufac- 
tured gypsum to tell me what they were selling 
the gypsum for. 

Mr. Bennett: In the first place, Your Honor, 
that is wholly irrelevant because the contract sets 
the price of it. [852] We are not concerned with 
the market price of gypsum necessarily, except we 
have a contract price here and there is no conten- 
tion that the contract price—you do not contend 
that the market price of gypsum is as much as the 
market price of magnesium sulphate, do you, or 
magnesium oxide? 

The Court: The Court is prepared to rule, gen- 
tlemen. If you take a check of our procedure here, 
you will find that we are utilizing too much time 
entirely in argument. 

Mr. Bennett: We may, Your Honor, but, I 
think, Your Honor, it is an important thing. 

The Court: I will have to try and determine 
that. 

Mr. Bennett: I wanted Your Honor to, but I 
wanted Your Honor to determine it with at least 
as full an understanding as counsel could give it 
to you. 

The Court: JI went through this, and I allowed 
some latitude. I understand exactly what happened 
at most appearances here and the circumstances 
surrounding the matter. I have a very vivid recol- 
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lection of it. I exhausted every effort I had to get 
the parties together. They did get together, finally 
compromising on sending an accountant out there. 
That is the last I heard. 

Mr. Bennett: We did not send an accountant. 

The Court: I have no control over that. The 
Court is prepared to rule. Proceed. 

Q. (Mr. Rosenberg): Is this true, Mr. Flick, 
that the [353] great bulk of the gypsum that you 
purchased from Westvaco Chlorine Products Com- 
pany has in turn been resold by Pacific Portland 
Cement Company to the Permanente Company for 
use as a cement retarder ? 

A. A substantial part of it has been resold to 
Permanente for use as a cement retarder. It has 
varied from time to time. 

Q. What has been the price range of the prices 
which Permanente has paid you for the gypsum 
you have purchased from Westvaco for use as a 
cement retarder ? 

Mr. Bennett: I object to that question on the 
ground it is incompetent, irrelevant and immaterial, 
not proper cross examination and highly prejudi- 
cial to the plaintiff in that it will result, if allowed, 
in the revealing of a matter that is a confidential 
trade secret, disadvantageous to the plaintiff to be 
revealed, and without any relevancy at all to any 
issue involved in this case. 

Mr. Rosenberg: I will withdraw that question 
for a moment and put it this way to see how con- 
fidential the information is. 
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Q. Is it true, Mr. Flick, that the price that Per- 
manente was paying to Pacific Portland Cement 
Company for this gypsum in October, 1946, was 
$6.83 a ton? 

Mr. Bennett: Same objection, Your Honor. 

The Court: The objection is overruled. You 
may answer. 


A. Did you say $6.96? 

Q. (Myr. Rosenberg): $6.83. [854] 
A. At $6.83? 

Q. Yes. A. In October, 1946? 
Q. Yes. 

A. 


Well, I would really have to check the rec- 
ords to verify that figure, Mr. Rosenberg. I am 
sorry I do not remember it accurately. 

Q. Have there been frequent changes in the 
price of gypsum to Permanente? 

A. I wouldn’t say there had been frequent 
changes, no. You will recall that during the period 
of OPA price control, maximum prices were frozen 
and there was no change at all. 

Q. What was the freeze price to Permanente? 

A. The freeze price, as I remember it, was $4.98. 

Q. And then what is your best recollection of 
the price since the freeze? 

A. The gypsum was decontrolled as cement re- 
tarder on September 4, and I believe the figure 
$6.78 comes to my mind. 

Q. So that during the time that you were buy- 
ing it from Westvaco at $2.98 you were selling it 
for $4.98, is that it? 
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A. $4.98 less a two per cent cash discount. J be- 
lieve. 

Q. And this gypsum that goes to Permanente is 
shipped upon your shipping instructions directly 
from the Westvaco plant to Permanente, is that 
true? 

A. That is true. It is loaded bulk on board cars 
at Newark [355] and shipped direct to Permanente 
if it is sold to Permanente. 

Q. Throughout the recent period of the con- 
tract, a very substantial part of the total gypsum 
purchased by Pacific from Westvaco has gone to 
Permanente, isn’t that true? 

Mr. Bennett: If Your Honor please, just so 
the record is clear, my objection, as I understand, 
runs through this whole line of questioning? 

The Court: Let the record so show. 

@. (Mr. Rosenberg): That is true, isn’t it, Mr. 
Flick ? 

A. <A substantial portion, yes. 

@. And that gypsum your people never see, 
never handle, never touch, is that right? 

A. Never see, never handle, never touch—that 
is correct. 

Q. Tell me this as to the gypsum that you take 
delivery on from us—and when I speak of ‘‘us’”’ I 
mean Westvaco—for use in your plant, the Pacific 
Portland Cement Company plant, that comes in in 
box cars, does it? 

A. I think it does. I would not be sure at the 
moment whether it is always box cars or gondolas. 
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It is in bulk at any rate. It is in bulk in freight 
cars. 

Q. It is in bulk in freight cars, and then how 
is that product used by Pacific? Is it dumped in a 
storage place or is it used directly out of the cars 
or is it fed from the cars into a production line? 
How does Pacific use that product? Can you tell 
me that? [356] 

A. I believe that they first have to unload the 
cars into storage and then it is used by Pacific for 
cement retarder. It may be used by Pacific for 
agricultural gypsum. Those are the main uses: agri- 
cultural and cement retarder. 

Q. And you keep that gypsum separate and 
apart from your mined gypsum, I presume, do 
you? 

A. Well, I do not know whether there is a phys- 
ical separation deliberately or necessarily. It comes 
in from a different source, and I think, as a mat- 
ter, they probably have separate bins. 

Q. Do you have any idea how much the aver- 
age amount of this manufactured gypsum that you 
buy from Westvaco that Pacific has on hand in 
storage? 

A. No, I really don’t. I would say it would 
not be a very large amount. 

Q. What do you mean by a very large amount? 

A. Oh, 500 tons maybe, somewhere in there. I 
really don’t know. But I do know there is no great 
quantity of a thing of that sort stored. 
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Q. Do you think you might have as much as 
0900 tons on hand? 

A. It could be. Could be. 

Q. That would be about 10 carloads? 

A. I am just guessing, really. 

Q. JI mean, if your guess is right. 

500 tons would be about 10 cars, but I 
really do not know. [357] I hesitate to use figures 
like that. 

Mr. Bennett: May I ask the purpose of this 
line of examination, both as to the price at which 
Pacific sold this gypsum to Permanente and the 
quantities stored at the Pacific plant at Redwood 
City? I ask that because I may want to make a 
motion to strike the answer, Your Honor. 

Mr. Rosenberg: I think I stated the purpose of 
asking for the price. 

Mr. Bennett: No I do, not know yet. Is it the 
purpose to establish a market price for gypsum or 
is it designed for the purpose merely to show that 
we got a profit from this gypsum? 

Mr. Rosenberg: Well, let us say it is for the 
same purpose that you put here on the board, that 
our total cost is $1.19 and we are asking for $3.77. 

Mr. Bennett: Then I move to strike it out, Your 
Honor, on the ground that it does not prove any- 
thing of the kind. The only thing that it could 
prove at all is that Pacific sold their gypsum at a 
profit. Now, that is something wholly irrelevant 
to this case. The only thing it could be offered 
to serve for is to let Your Honor see we made 
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a profit and for that reason we ought to pay their 
price, and the fact is whether or not we made a 
profit, a dime or ten dollars per ton, has nothing 
to do with this case whatsoever. This court is to 
decide law questions here upon legal principles and 
not upon any basis, well, the plaintiffs are making 
a profit out of the [358] sale of this gypsum: there- 
fore they ought to give some more money even 
though the contract does not require it. Counsel 
should have answered that question. 

Mr. Rosenberg: J have answered it, counsel. 

Mr. Bennett: I move to strike the answer, if 
Your Honor please. 

The Court: I am glad you gentlemen get along 
so well. The motion will be denied. Proceed with 
this case. 

Q. (By Mx. Rosenberg): Mz. Flick, you men- 
tioned you had a conference with Mr. Wallace, and 
I believe you said Mr. Williams in January, 1944, 
is that right? A. I believe so. 

@. At any rate, you wrote a letter to Dr. Sea- 
ton in New York—if I am correct, the date is 
March 11, 1944, Exhibit 8—to which Dr. Seaton 
replied and told you that he would be out here 
in April and he would talk to you at that time; 
do you recall that? A. Yes. 

Q. And then you said that Dr. Seaton did come 
out and you had a conference with him, is that 
right? A. That is correct. 
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Q. Tell me what was discussed at that conver- 
sation you had with Dr Seaton 

A. We discussed this whole question of the 
price to be paid for the gypsum and the accounts, 
the charges to the cost of [359] production of this 
gypsum, the Westvaco’s accounting system, account- 
ing methods, and we questioned how we might 
settle our differences and find a way to get along 
in the future, and so forth, a general sort of dis- 
cussion. 

Q. What was that? 

A. There was a general discussion along those 
lines. We were covering the same ground that I had 
been over with Mr. Williams and Mr. Wallace. 

Q. Do you have notes on that conference, as 
you do on all your other conferences? 

A. I do not have notes on all my conferences. 
{it is my custom to make notes when I think it is 
something worth having in the future. 

Q. Did you make any notes on that particular 
conference ? A. I may have. 

Q. Will you look and see? 

A. I haven’t them with me. 

Q. Was Mx. Wallace present at that conference ? 

A. Yes. 

@. Was there any discussion at that time about 
the cancelation clause in the contract ? . 

A. The cancelation clause? 

Q. Yes, about possibly amending the contract 
to make the cancelation clause mutual so that West- 
vaco would have a cancelation privilege as well as 
Pacific. [860] 
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A. I do not remember specific discussion about 
the cancelation clause. There may have been. There 
was a good deal of general conversation about the 
escalator clause and the fact that Westvaco seemed 
to interpret it to work in only one direction, and we 
thought it ought fairly to work in both directions, 
and it seems to me it was in that connection that 
Dr. Seaton said, ‘‘ Well, you have got a cancelation 
clause.’’ I do not remember any particular discus- 
sion about the cancelation clause. There was a 
general discussion about the contract. 

Q. Is this true, that in the course of that con- 
versation you told Dr. Seaton that you thought that 
this escalator clause ought to be modified so that 
it would work down as well as upward and Dr. Sea- 
ton said, ‘‘ Well, you have a cancelation clause that 
only works one way and perhaps if we can modify 
one we can modify both.’? Do you remember some- 
thing of that sort? 

A. J remember we discussed the escalator clause 
and the fact that we felt that it fairly ought to 
work in both directions, and that Dr. Seaton prob- 
ably did say that, reminding us in that connection 
we had a cancelation clause. I remember very 
definitely Dr. Seaton’s position that if we were 
going to talk about modifying the contract in any 
way, that it was his position that nothing whatever 
should be modified unless the entire contract were 
renegotiated from scratch. But nothing was done 
along these lines. 
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Q. Mr. Flick, is this true, that from the time 
that you [361] familiarized yourself with this con- 
tract and the transactions of the parties thereunder 
you understood that Pacific was entitled to no credit 
deductions on the shipments from Westvaco so 
long as the gypsum content equaled or exceeded 
95.51 per cent, isn’t that true? 

A. That is correct. The contract provides for 
a deduction if the gypsum value falls below 95.51 
per cent. 

Q. From the time you went with the firm until 
late in 1944, Pacific did take credit deductions 
where the gypsum content fell below 97.51, al- 
though it exceeded 95.51, is that true? 

A. There were a number of instances when such 
mistakes were made in the office and they have been 
tabulated and a check was tendered to Westvaco. 

Q. When was that first brought to your atten- 
tion? 

A. Mr. Kaapcke in connection with this suit 
asked me about such deductions and whether we 
had made any deductions for anything other than 
the gypsum value percentage of whether we had 
made any deductions on account of the impurities, 
and I had a recheck made of the files, and we as- 
sembled all of these clerical errors as they were 
found, in instances where the clerk or clerk han- 
dling the thing have made such mistakes and is- 
sued credit memorandums and sent them a check, 
although we were advised by counsel that half the 
amount had outlawed; we nevertheless tendered a 
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check for the entire amount. It was a little over 
$500. [362] 

Q. Do you recall getting a letter from Mr. Watt 
in October, 1946, calling your attention to the fact 
that there was $514 due for credit deductions that 
had been erroneously taken? 

A. In 1946, when? 

Q. The letter was dated October 31, 1946. 

Mr. Bennett: Do you have the letter, counsel? 
I think if you have the letter it ought to be shown 
the witness. 

Mr. Rosenberg: You have the original, Mr. Ben- 
nett. 

Q. (By the Court): Do you recall such a 
letter ? 

A. At that time I remember Westvaco was as- 
serting total claims of over $11,006, as I remem- 
ber it, on the differences and disputes over these 
specifications chargebacks and there well may have 
been such a letter. It seems to me they had the 
account divided into two or three parts and I told 
Mr. Wallace if he would show me where we were 
wrong we would be able to check it and correct it 
if we were wrong. 

Q@. (By My. Rosenberg): Mr. Flick, you vis- 
ited the plant at Westvaco on a number of ocea- 
sions, have you? 

A. Not on a number of occasions. I have been 
down there several times. 

Q. You have been down there when the bromine 
plant was operating, have you? 
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A. J was there in January, 1944, for the first 
time, and I am quite sure the bromine plant was 
in operation at that time. 

@. Is this true, that there are in effect three 
plants [3863] comprising the entire plant down 
there: the bromine plant, the gypsum plant and 
the magnesium plant? Would you say that that 
is true? 

A. Well, I think there is also another plant, 
which is advertised for sale by the Defense Plant 
Corporation, which was at Newark, a part of the 
same general plant layout, isn’t that true? The 
Rubber Reserve Corporation contract deal? 

Q. Iam talking of the regular—that was a war 
plant, wasn’t 1t? A. Yes. 

Q. I am talking of the regular chemical plant 
the Westvaco had at Newark, California. 

A. Yes. Now, what else may have been there 
I do not know. 

@. Other than what? I asked you isn’t it 
true—— 

A. The plant may have included other units 
besides magnesium oxide, bromine and gypsum. I 
really do not know because I was never interested 
in the plant as a whole. I do not think I was ever 
shown the plant as a whole. 

Q. (By the Court): He wants to know if those 
units existed down there at that time. 

A. At that time those units did exist. 

Q. (By Mr. Rosenberg): Was it explained to 
you, and you observed, didn’t you, that the bittern 
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goes first to the bromine plant and the bromine 
is extracted, is that right? 

A. That was my understanding. [364] 

Q. And then the bittern goes to gypsum plant 
and the gypsum was taken out? A. Yes. 

Q. And then the residue goes to the magnesium 
plant and the magnesia is extracted, is that right ? 

A. Yes, that chart shows it, as I understand it. 

Q. That does not show the bromine operation, 
does it? 

A. Well, the bromine operation, as I understand, 
has been discontinued. 

Q. Do you know how many products are made 
down there at that plant, how many finished prod- 
ucts by Westvaco at the Newark plant? 

A. Well, as I have told you, I know the bro- 
mine and magnesium oxide and gypsum plants were 
there. Now, what else there may have been, like this 
Rubber Reserve plant, I really do not know. 

Q. No. I am just speaking of those three plants. 

A. I do not know. 

Q. You do not know? 

A. I know magnesium oxide is produced, Your 
Honor, in the form of what is called periclase, 
which is about 90 per cent magnesium oxide. I 
do not know what the total roster of Westvaco’s 
products might be. 

Q. In other words, this magnesium oxide, that 
is merely a chemical term, but the actual commer- 
cial product that comes out of the plant is in nu- 
merous and various forms, isn’t it? [365] 
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A. I do not know. 

Q. You do not know? 

A. I understood that periclase was certainly 
the chief product. 

Q. Let me ask you this: I believe you stated— 
if I am incorrect you tell me—that one of the con- 
siderations which cause you to conclude that gyp- 
sum is a byproduct is that the quantity of gypsum 
produced is dependent upon the quantity of the 
magnesium oxide that is produced, is that right? 

A. That is a consideration, a definite charac- 
teristic of a byproduct is that it is something which 
is produced incidental to the production of the main 
product, and oftentimes as a result of removing an 
impurity from the main product or removing, in 
examples we have used, the hull of the pineapple 
or taking the pits out of the peaches and what not. 
In this case, I understand that the gypsum results 
from removing the sulphate impurities. 

Q. And your assumption is that the removal of 
the gypsum is incidental to the ultimate produc- 
tion of the magnesium oxide, isn’t that correct? 

A. I understand that if you do not get those 
sulphates out you won’t get a pure magnesium 
oxide. 

Q. And that the gypsum is produced as an in- 
cidental operation in the manufacture of what I 
presume you would call the main product, magne- 
slum oxide, isn’t that right? 

A. You have to get the sulphates out, and you 
get them out by [866] means of precipitating the 


gypsum. 
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Q. And therefore you have assumed and con- 
clude that the amount of gypsum that you produce 
is dependent upon the amount of the main product, 
as you call it, magnesium oxide that is produced, 
is that true? 

A. Let me put it this way: The amount of gyp- 
sum that is produced, as I understand it, is de- 
pendent upon the amount of sulphate that you 
have got to get out and the amount of sulphate 
that you have to get out is dependent on the quan- 
tity of bittern you process, and in 1943 I under- 
stood that Westvaco changed from using calcined 
shells, to make the calcium hydroxide shown in the 
lower left corner of the chart, and used a calcine 
dolomite, which contains a substantial portion of 
magnesium, and when they made that change they 
could get their magnesium oxide with less bittern 
water, therefore less sulphates to be removed, and 
therefore our tonnage of gypsum dropped 7,500 
tons or 23 per cent in the year 1943. That shows 
the byproduct nature. 

The Court: We will take a recess. 

(Recess.) [867] 

Q. (By Mr. Rosenberg): Mr. Flick, I just want 
this in the record in a general way; it is true, is it 
not, that in taking these credit deductions under 
the provisions of paragraph 5 of the contract Pa- 
cific likewise has taken deductions on a fractional 
basis when the gypsum content fell below 95.51: in 
other words, if the gypsum content fell below 95.51 
you—and in those instances also where Pacific took 
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credit where it was above 95.51, you would take 
eredit for that at the rate of 10 cents per ton or 
fractional part thereof for each per cent or frac- 
tional part that the gypsum content fell below 
95.51 per cent? 

A. I believe you stated that correctly. We have 
followed the percentage below 95.51—let us say it 
is 144 per cent below. Ten at 10 cents a ton you 
would multiply by 114 per cent. 

Q. I think you are mistaken. 

A. I believe you said what we do. 

The Court: In the event it went the other way. 

A. You are not entitled to any deduction above, 
Your Honor. Only if it falls below 95.51—if it was 
94.51, then you would be 1 per cent below and we 
would charge 10 cents a ton. 

Mr. Rosenberg: Let me ask this question: If it 
falls under 94.51 per cent you charge 10 cents a 
ton for the 3 per cent that it falls below 97.51? 

A. Yes. 

Q. And although it may surprise the Court, we 
don’t question [368] the correctness of that—the 
contract provides that we have a 2 per cent tol- 
erance, but if we exceed that 2 per cent, they are 
entitled to 10 cents per ton credit for each per cent 
that the gypsum content falls below the chemical 
content of 97.51. The only difference between us 
in that respect 1s we question their right to take 
fractional parts and Pacific is claiming the right 
to take fractional parts. 

The Witness: That’s right. 
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May I correct—I am not familiar with the pro- 
cedure, but I would like to correct an answer I 
made just before the recess. 

Q. All right. 

A. With respect to the word ‘‘residue.’’ You 
asked me about after we took, after the gypsum 
was taken out and the residue going on to the 
magnesium oxide process, I believe I said yes. I 
don’t mean to use that word ‘‘residue’’ 

Q. No, I understand. 

A, ——hbecause it is not residue but it has mag- 
nesium chloride in it from which the major product 
magnesium oxide is obtained in the next step. I 
want to correct that word residue. 

Q. What you meant is the fluid remaining after 
this gypsum is extracted goes on to 

A. The fluid containing the magnesium chloride 
is the thing from which the magnesium oxide is 
obtained in the next stage. [369] 

Q. In other words, at this point the magnesium 
sulphate which is a bittern water 

A. It is not the bittern itself, it is in the water. 

Q. It is in there. Calcium chloride is added and 
the gypsum is taken off; is that right? 

A. When you add calcium chloride to magne- 
sium sulphate, both those chemical compounds 
break down and recombine or regroup, so that you 
then have magnesium chloride and calcium sul- 
phate. 

Q. This is the fluid that goes on into the chem- 
ical plant from which the magnesia is extracted 
(indicating on diagram). 
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Mr. Bennett: When you say ‘‘this”’ 

Mr. Rosenberg: The magnesium chloride 

A. (The Witness): Magnesium chloride is in 
the fluid that goes on to the next stage. 

@. Assuming that we would discontinue the 
process at this point for the reason there was no 
market for magnesium products and we discon- 
tinued the process at the point where the gypsum 
is taken off. Would you still consider gypsum to 
be a by-product? 

A. If gypsum were then the only product, ob- 
viously it could not be a by-product, but you would 
not do that because you could not afford it. 

Q. Well, that would depend on the price of gyp- 
sum as to whether we could afford it. 

A. I hope it does not go that high. 

Q. As I understood your testimony yesterday, 
you stated that [370] one of the reasons why, in 
your expert opinion, overhead is not properly 
chargeable to a by-product is that if you discon- 
tinue the processing of the by-product, the over- 
head would continue and it would be impossible 
to directly ascertain the overhead charges that 
were caused by the processing of the gypsum. Is 
that true? Let me read your testimony. This is 
what you said: 

‘‘Now we come to indirect or overhead charges. 
Those charges, those overhead charges which you 
would have anyway, whether you processed the 
material or whether you dump it in the Bay, those 
charges which you cannot directly ascertain were 
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caused by this processing of that by-product, those 
charges are not properly chargeable.”’ 

Do you recall giving that testimony? 

A. Yes; I think that is a very good statement. 

Q. If I understand that testimony, one of the 
reasons why you said that, in your expert opinion, 
and as a matter of good accounting, it is not proper 
to charge overhead expense to processing of a so- 
called by-product, is that if you did not process the 
by-product, the overhead would continue anyway 
and it would be impossible to determine how much 
of the overhead charge directly attributable to the 
processing of the by-product; is that a correct 


statement ? A. Correct. 
Q. Wouldn’t that same principle apply in the 
case of a joint [371] product? A. No. 


Q. Let me put it in this manner: If you are 
making four joint products in a plant and as you 
have stated before you charge certain charges 
which you allocated as overhead and which can 
not be directly attributable to the various products 
that you manufacture and because of unprofitable- 
ness you discontinued the manufacture of one of 
those products, your overhead would continue, 
would it not? 

A. Yes, but the situation is entirely different. 
Let me explain, in the case of joint products—let’s 
go back to our Gerlach, Nevada plant where we 
have four products, we call joint products. If you 
discontinue one of the four products then you have 
three joint products. Now, at this plant if you dis- 
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continue drying, grinding and shipping this by- 
product material which comes off the filter, it is 
the filter cake, and you throw it into the Bay, 
why, you still are making your major products. 
The essential difference in accounting between by- 
product and joint product is that characteristic of 
the by-product: it is a valueless waste until you 
have processed it and put it in form where you can 
get something for it. 


Q. Is that true of any raw material? 

WX, JGR 

Q. For all practical purposes ? A. No. 

Q. It is a valueless waste? A. No. 

Q. Until you make something marketable out of 
it? 

A. No. Our gypsum, as we get it from the 


quarry is not at that stage a valueless waste. 

Q. Where does it change the logic of your ac- 
counting? Let me ask this: Is this true, that if you 
discontinue in your Gerlach plant one of the four 
products that you are making, you would continue 
to have overhead expense. 

A. You would then have three joint products 
and you would spread against those three joint 
products the cost of making your three products. 
Now, I don’t want to quibble over the word ‘‘over- 
head’’, but I presume you are talking now about 
charges right at that plant. 

Q. That’s right. Then if you were only making 
three products the overhead that you had before 
to spread against four products, you have to spread 
it over the three products. A. Sure. 
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Q. Why is the philosophy or the rationale or 
logic any different in that case than in the case 
of a by-product, where does that change the logic? 

A. There is a very definite difference in the 
logic. When we quarry the rock at Gerlach there 
is never a point at which that rock can be called 
a waste material. We crush the rock. Then we can 
make either agricultural gypsum or hard wall plas- 
ter [373] or stucco, or we manufacture the wall 
board, or we can sell it as a cement retarder. There 
is never at any stage anything that you can call 
a waste material. You don’t have to pull anything, 
any impurity out of the rock. You don’t have to 
peel anything off the rock. When you come to a 
typical by-product, and this is really the heart of 
the logic, your typical by-product is a material 
which is both incidental to the production of a 
major product and the by-product material typically 
a valueless waste until you have done something 
to it. 

Let me answer this question further as to your 
by-product. One school of accounting says simply 
credit the proceeds of the sale of the by-product 
against the cost of the main product, but where you 
have to process the by-product you charge only 
what you are actually out of pocket to do what is 
necessary to give that waste material a market 
value. That is the logic underlying the accounting 
practice. 

Q. Do you think there might be some distinc- 
tion in cost accounting in a chemical plant as dis- 
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tinguished from other manufacturing operations 
where you start with something that has intrinsic 
value in itself, like gypsum, can you conceive of 
any difference in the treatment by reason of the 
difference in the nature of the industry? 

A. I don’t see any reason why there should be 
any different treatment in accounting for by-prod- 
ucts in one kind of industry and another kind of 
industry. It does not hang on the kind of [874] 
industry. It hangs really on the nature of the by- 
product. 

Q. You have been over at the plant. This is 
true, that the mother material in which all of these 
processes stem or from which they stem, is the 
bittern, isn’t it? A. The mother material? 

Q. Answer ‘‘yes’’ or ‘‘no’’. 

A. TI can not answer ‘‘yes’’ or ‘‘no”’ because the 
wording of the question, you say from which all 
these products stem. 

Q. Yes. 

A. The gypsum is not a product which stems 
from the mother material. The gypsum is an im- 
purity in the mother material, it must be gotten 
out. 

Q. It is in the mother material. 

A. The sulphate is, the calcium part is not in 
the mother material. 

Q. In all the processes at this plant they start 
with the bittern? 

A. Yes. That is the first thing— 
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@. And the bittern is nothing but salt water 
from which the Leslie Salt Company has precipi- 
tated the salt; isn’t that right? 

A. That is as I understand it. Under that pre- 
cipitation and other chemical effects, it is concen- 
trated bittern water and it reaches that condition 
in connection with the magnesium sulphate which 
is not characteristic, as I understand it, of the un- 
eoneentrated sea water. [375] 

@. Well, we start with the bittern, which is the 
sea water after the salt has been taken out. 

A. I would call it concentrated sea water after 
the salt, most of the salt, has been taken out. There 
is still, I think, quite a bit of salt in it. 

Q. As a matter of fact, that bittern itself is a 
sea water which the Leslie Salt Company produces ? 

A. I suppose you might call it so. 

Q. Well, do you have any doubt about it? 

A. I don’t know anything about Leslie Salt 
Company’s process. 

@. You are starting here with a material which 
is, you might say, a chemical substance from which 
a chemical plant is going to extract various chemi- 
cal elements. 

A. That is true, but I don’t know why the word 
chmeical has any magic. It is merely sea water. 

@. Well, I am impressed by the magie which 
you apply to the word ‘‘by-product’’. How do you 
figure— A. I have explained that. 

Mr. Bennett: Your Honor— 

Mr. Rosenberg: I withdraw it. I withdraw the 
statement. 
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Q. So that the fact of the matter is that in 
the chemical operation of this kind you start with 
a mother material and then with the combination 
of other chemicals you extract various chemical 
elements from the material as it proceeds through 
the various processes; is that right? [376] 

A. You start with the bittern water which con- 
tains two chemical compounds, two magnesia com- 
pounds, you have to do that in order to get mag- 
nesium oxide. 

Q. Can’t you just as well say that it also con- 
tains sulphates that you are anxious to get out as 
gypsum ? 

A. It contains an impurity which you must get 
rid of to get your magnesium oxide. 

Q. It is a fact, is it not, there is quite a sub- 
stantial physical plant over there that is devoted 
exclusively to the grinding, filtering and drying 
and processing of the gypsum; is that true? 

A. Well, what you mean by the words ‘‘quite 
a substantial plant’’, I don’t quite know. 

The Court: Well, there are three units over 
there and one of the units is for gypsum. 

A. That is true, your Honor. The gypsum unit 
is not a big unit in a manufacturing sense of the 
term. 

The Court: In any event, there are three units 
and one is a gypsum tank, a gypsum unit. 

A. Yes, your Honor. 

Mr. Rosenberg: Q. Mr. Flick, I show you an 
article entitled ‘‘Bromide, Lime, Magnesia, Gyp- 
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sum.’’ The article is from the ‘‘Pacific Chemical 
and Metallurgical Industry,’’ October 1938. It is 
divided into four sections. The first one is bromide. 
The second one is lime. The third one is magnesia 
[377] and the fourth is gypsum. I direct your at- 
tention to these pictures opposite the article on 
gypsum. Do you recognize that as being the gypsum 
plant of the Westvaco Chloride Products Corpora- 
tion at Newark, California? 

A. I can not tell from these pictures. It might 
be most any kind of plant. The tanks in the middle 
look like the slurry tanks at Permanente. I am 
sorry, I can not identify industrial pictures like 
that. 

@. But you have seen the plant there. There are 
precipitation tanks, there are mixers, there is a 
grinding machine, there is a filter and there is a 
drying kiln; is that right? 

A. The precipitation tank, you have described 
certain pieces of equipment, they are not all part 
of the gypsum unit. 

Q. Well, the tanks are tanks in which the gyp- 
sum is precipitated ? 

A. As I understand it, they are tanks in which 
this liquid sort of settles and the chemical reaction 
goes on, it is in the tank and there is air bubble 
agitation and the result of all that is the gypsum 
ervstals do form in those tanks and then it has to 
be filtered out for a complete separation of gypsum 
from the stream containing the magnesium cholride 
that goes on into the next stage of the manufacture 
of the magnesium oxide. 
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Q. Then there is equipment there for the pur- 
pose of conveying the dry gypsum from the drier 
over to the warehouse or to the cars for shipment? 

A. Yes. You have to have conveyors, I think 
there is a drier, a grinder and one piece of equip- 
ment, as I remember it, one of the Raymond Kiln 
mills. 

Q. Over to the warehouse? 

A. That’s right, storage bins. 

Q. Do I understand that you had any question 
in your mind that the depreciation charged on this 
equipment that 1s devoted exclusively to processing 
of gypsum is a proper item to be included in the 
cost of producing gypsum; do you question that? 

A. I don’t question that. I question the method 
of depreciation. 

@. What method of depreciation ? 

A. The straight line method. 

Q. Who told you that we followed the straight 
line method ? A. Mr. Cuneo. 

Q. When? A. January 14, 1944. 

@. Is that in your notes of your conference? 

A. Yes. Would you like to see it? 

Mr. Rosenberg: Yes. [379] 

A. I find it here, if you would like to look at it. 

Q. Just tell me what he said. 

A. This is my note under the heading of ‘‘De- 
preciation”’: 

‘‘Gypsum department equipment depreciated di- 
rectly. Other equipment, such as compressors, et 
cetera, not directly allocable is charged in ratio of 
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the plant values which are directly allocable. Com- 
posite rate, straightline for entire plant spread to 
departments.’’ And a further note on depreciation: 
‘‘Depreciation detail to be obtained from New 
York.’ 

Q. What is your objection to the determination 
of depreciation on that basis? 

A. On the straight line basis? 

Q. Yes, the composite rate. 

A. The composite rate. Let us take them one 
at a time. May I discuss first the straight line? 

Q. Yes. 

A. The straight line method of depreciation is 
a method which assumes that a machine will have 
a certain useful life in terms of years. For example, 
if you think that a machine will last for ten years, 
then you write off each year one-tenth of the cost 
of the machine. In the case of this by-product gyp- 
sum, where you have a fluctuating tonnage, the an- 
nual depreciation remaining under such a method 
practically unchanged, if your tonnage drops, the 
per-ton charge goes up, as actually happened in 
these figures from 1942 to 1943, and the result of 
that is [380] that your price would go up under 
your escalator clause and you would pay an in- 
creased price for the remainder of the 25-year con- 
tract, because of that bookkeeping method adopted 
of straight line depreciation. Straight line deprecia- 
tion does not reflect the actual wearing out of the 
machine. It is only a hypothetical or theoretical, 
convenient method of writing it off. Now, for this 
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purpose the correct method would be the production 
method to estimate how many tons of gypsum that 
machine should be good for, and then to divide 
the cost of the machine by the number of tons to 
be put through it, and arrive at a depreciation rate 
per ton. 

Q. Do you have any way of knowing whether 
what you ecall the straight line depreciation has re- 
sulted in any higher rate of depreciation than 
would result in the tonnage method that you sug- 
gest we employed? 

A. I have just told you it resulted in a 7-cent 
increase from 1942 to 1943, where if the deprecia- 
tion were on a per-ton basis such an increase would 
not have appeared. There was no actual increase in 
the cost of manufacture of the by-product gypsum 
of 7 cents a ton in those two years. The machines 
did not wear out faster because less tonnage went 
through them. It is a bookkeeping thing that has 
a result that is apparent rather than real. 

@. That 1s a common method of determining 
depreciation, isn’t it? [381] 

A. Quite common. I merely point out that it 
does not work fairly here, or correctly, rather. 

Q. Let us go into insurance. Do you question 
the propriety of including in cost of production 
the expense of insuring the plant that is devoted 
to the production of gypsum? 

A. Iwill say ‘‘Yes,’’ and then if I may explain 
my answer a little bit, I have taken the view, and 
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I believe I have expressed it, that in my opinion, 
by its nature—I am speaking now of property in- 
surance, such as fire insurance—is that what you 
mean ? 

oe Yes. 

A. Fire insurance, for example, by its nature, 
is essentially protection to the company in case 
anything happens to the equipment and as a finan- 
cial protection sort of item I do not believe that 
it should be included in actual cost of manufacture. 
But I am quite prepared to say that if the amount 
of fire insurance carried on those machines, that 
equipment, directly in the gypsum department, can 
be ascertained directly, that I would not quarrel 
over its inclusion. 

Q. And I presume you would concede the same 
with reference to taxes that could be related to the 
equipment that was used in the production of gyp- 
sum, would you, property taxes? 

A. Property taxes—again I feel that the best 
construction would be, inasmuch as taxes are levied 
by outside taxing authorities, you cannot control 
the amount of the assessment, [382] the tax rate, 
or anything else. I think they are a financial ex- 
pense item rather than actual cost of manufacture. 
But, again, I would not battle very hard to say 
that you were entirely wrong if you included in 
the cost of the by-product those property taxes 
which you ean actually ascertain to be levied 
against the equipment used in the production of 
that by-product. I do not think that is the best— 
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as I say, I really think it is a financial expense 
rather than an actual cost of manufacture. It is 
not directly related to drying, grinding and ship- 
ping gypsum. 

Q. If you were called into a plant as an expert 
accountant and they asked you to tell them how 
much they had to sell their product for to operate 
at a profit, I think you would include taxes in 
your computations, as well as insurance and de- 
preciation, wouldn’t you? 

Mr. Bennett: I object to that question because 
it is irrelevant and immaterial. The contract that 
we are dealing with here uses certain terms, ‘‘cost 
of production,’’ and ‘‘actual advance in cost of 
manufacture.’’ This question of counsel, as I under- 
stand it, has to do with profit, which according to 
his theory has all kinds of things in it, and as I 
said in my opening statement, what system might 
be designed by an individual for its own purposes 
to figure his gross, net, intervening or intermediate 
profit— 

The Court: J think the question here is whether 
or not [3883] the item of taxes is attributable to 
overhead expense. Is it or is it not? 

Mr. Bennett: Whether it is attributable to over- 
head? 

The Court: Yes. 

Mr. Bennett: Any question your Honor asks, 
of course, I won’t object to. But I did not under- 
stand that that was counsel’s question. 

The Court: I want to ask that. 
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The Witness: I believe that taxes are quite 
commonly looked upon as a part of overhead, al- 
though they are really a separate item, to-wit, taxes. 

The Court: Q. And insurance the same? 

A. Insurance likewise. 

The Court: Let us proceed, gentlemen. 

Mr. Rosenberg: Q. Referring your attention to 
Plaintiff’s Exhibit 10, which is the letter of Sep- 
tember 13, 1946, which is the notice of the increase 
of price to $4.62—I believe you have testified that 
you received that and then shortly thereafter vou 
sent Mr. Bannard over to Newark to inspect the 
records over there, is that right, Mr. Flick? 

A. Yes. . 

@. And then Mr. Bannard spent some time over 
there inspecting records, did he? 

A. I think he spent several days. 

Q. Then when he came hack he reported back 
to you, did he? [384] A. That is correct. 

Q. When he came back did he show you a tabu- 
lation such as the one that I now hand to vou, 
showing the derivation of that 86-cent increase in 
price? 

A. He may have. I can’t too definitely say, be- 
cause he made working papers, and I reviewed 
with him his working papers, you see, and I may 
have seen this incident to that. 

Q. Ultimately, after Mr. Bannard had _ con- 
ferred with Westvaco and then had consulted with 
you, and I believe you said that there was some 
further conferences had, were you ultimately given 
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a revised tabulation showing a 72-cent increase in 
cost of production, and a resulting price of $4.48? 

Mr. Bennett: You mean given by the defendant, 
your client, Westvaco? 

Mr. Rosenberg: Yes. 

Mr. Bennett: What you mean by that was— 

Mr. Rosenberg: Was he furnished with this? 

Mr. Bennett: The first claim, the first sheet that 
vou showed the witness— 

The Court: It was revised. This is the second. 

Mr. Bennett: The claim, the basis of their 86- 
cent price increase— 

The Court: It was revised to 72. 

Mr. Bennett: The second sheet was a revised 
compilation of the same nature showing a reduc- 
tion to 72 cents, both of [3885] which sheets or 
documents were furnished by the defendant and 
represented the nature of their claim for the ad- 
vance, is that right? 

Mr. Rosenberg: That is right. 

The Witness: I remember that there was at first 
a correction of 14 cents and this seems to reflect 
that. I can’t be sure of all these detailed figures. 

Mr. Rosenberg: Q. But you have a copy of 
that haven’t you, Mr. Flick? 

A. Probably. If Bannard had it, it is probably 
in his files. J remember that there was a correction ~ 
of 14 cents after the initial increase. 

Mr. Rosenberg: Is there any objection to this, 
Mr. Bennett? 

Mr. Bennett: Not for the limited purpose of 
showing what you claimed. 
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The Court: Let it be marked and limited to 
that purpose, then. 
(The document referred to was thereupon 


received in evidence and marked Defendant’s 
Exhibit C.) 


DEFENDANT'S EXHIBIT C 
GYPSUM PRODUCTION COSTS 
July 1944—June 1945 July 1945—June 1946 


Cost Per Ton Cost Per Ton 
Production 33,420 tons 36,658 tons 

Supervision $ 1,169.82 $ 04 $ 1,588.37 $ .04 
Operating Labor 10,622.12 pan 12,772.31 30 
Operating Materials 791.63 .02 1,790.28 05 
Repair Labor 7,101.88 alk 9,027.88 25 
Repair Materials 3,841.85 ul 7,438.34. .20 
Truck & Tractor 85.41 a is 

Miscellaneous _—i_ti....... oe 9,00 ne 
Power 432310 14 5,216.83 14 
Fuel Oil 731 * 219.77 01 
Fuel Gas 3,246.42 10 3.99294. lat 
Bittern 5,054.23 18 5,794.88 16 
Sulphuric Acid = 12,979.42 is) 
Water & Steam 913.29 02 565.36 02 


Total Direct $38,121.31 $1.14. $61,395.38 $1.68 


Overhead 24,957.64 74. 32,386.87 88 
Taxes, Insurance & 

Deprec. 13,918.54 42 14,134.38 39 
1.D.C. Water Steam 259.26 01 242.47 .O1 


Total Mfg. $77,200:10 $2.31 $108,159.10 $2.96 


Loading & Ship- 
ping Expense 7,093.81 21 10,427.61 28 
Total $84,348.56 $2.52 $118,568.71 $3.24* 


* Increase $0.72. 
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Mr. Rosenberg: Q. You sent Mr. Bannard over 
after being notified of this 86-cent increase for the 
purpose of investigating the propriety of that in- 
crease, did you? 

A. Looking at the figures to see whether it ap- 
peared to be supported. 

Q. Did you give him any instructions as to 
what items he was [386] to allow or disallow? I 
mean did you give him any general instructions 
such as nothing but direct charges, or anything of 
that sort? 

A. Bannard’s job was not to allow or disallow 
anything. Bannard’s job was to go down, look at 
the figures, and come back and tell me what he 
found. 

Q. Wasn’t it his job to make work sheets which 
would include adjustments that he felt should be 
made in the claimed increase cost of production? 
Wasn’t that what he was supposed to do? 

A. Bannard was thoroughly familiar with my 
position in respect to all of these accounts, and his 
job was to go down, look at the figures, and come 
back and report to me. Bannard was auditor, and 
by that time I had become vice-president. 

Q. What I am trying to find out is this: Before 
he went over to Newark and inspected the records, 
did you tell him, ‘‘Now, look over those records 
and keep in mind that we claim under the contract 
there are to be only direct charges allowed in deter- 
mining cost of production?’’ Did you tell him any- 
thing of that sort? 
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A. I let Bannard look at my notes from my 
previous examination and sent him down there to 
look at the figures and use his judgment. He was 
a certified public accountant, and I dependent on 
his judgment as to how far he was going to go in 
looking at the figures. 

Q. At any rate, he did work up a work sheet 
on which he set [887] forth the items as set forth 
by Westvaco, for the period in question, and those 
that he approved and those which he objected to, 
did he not? 

A. Whatever work sheet Bannard may have 
had did not represent any final judgment by Mr. 
Bannard as to what he approved or did not ap- 
prove. His work sheets were to enable him to report 
to me. 

Mr. Rosenberg (To Mr. Bennett): You know 
what this is (handing a document). 

The Witness: If you want to know what Ban- 
nard approved, he approved my letter of Novem- 
ber 4, 1946, which he read before T sent it. 

Mr. Rosenberg: @. You are a little ahead of 
me. You have a copy of this work sheet in your 
files, haven’t you? 

A. I must have if this is a photostatic copy of 
one of Bannard’s work sheets. 

Q. That is a sheet he prepared after he spent 
several days over at Newark going over the records 
over there, is it? A. Yes, sir. 

@. And that work sheet is based upon the 
figures comprising this 86-cent increase that was 
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ultimately modified down to 72 cents, isn’t that 
right? A. I think it must have been, yes. 

Q. Where did he make this work sheet? Did 
he make it over at the plant, or after he got back 
and reported to you, do you [3888] know? 

A. I do not know. 

Mr. Rosenberg: I will offer that in evidence, if 
the Court please. 

The Court: Let it be admitted and marked. 

Mr. Bennett: Your Honor, what is the purpose 
of it? 

Mr. Rosenberg: The purpose of it is to show 
that after this— 
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(To the Witness): What was Mr. Bannard’s 
position at that time? 

The Witness: Mr. Bannard was auditor, work- 
ing under me and responsible to me. 

Mr. Rosenberg (Continuing): —that after the 
auditor made his investigation, setting forth in his 
work sheets the items to which he took exception, 
there is no exception taken to general overhead, and 
still on November 4, 1946, Mr. Flick wrote a letter, 
which is in evidence, in which he stated, ‘‘Items 
questioned by our auditor are as follows:’’ And 
one of the items that Mr. Flick said in this letter 
that his auditor questioned was general overhead, 
and his own work sheet is to the contrary. 

Mr. Bennett: Your Honor, I do not see on this 
work sheet where any such conclusion is deductible. 
May J also say as part of my objection to your 
Honor, and basing it on the premise that counsel 
has stated, that it is incompetent, irrelevant and 
immaterial, and no proper or adequate foundation 
has been [389] laid, and it shows on its face that 
it does not include any such thing. The testimony 
of this witness offered to lay the foundation shows 
that Mr. Bannard did not have permission or the 
function of determining whether or not overhead 
should be included. That was a matter handled by 
Mr. Flick, and upon which Mr. Flick had unequi- 
vocally stated and addressed himself to the de- 
fendant and that Mr. Bannard’s work was simply 
to gain and ascertain from the statements and rec- 
ords that were furnished to him by Mr. Williams, 
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or whoever it was in charge of the Westvaco plant, 
the figures that they claim constituted increased 
cost, the cost, and prepare the accounting data for 
Mr. Flick’s information. Now, I do not see, even 
assuming that this particular work sheet does not 
contain any specific protest that overhead items 
should be disallowed, constitutes any evidence in 
this case upon any foundation that has been laid 
so far or apparent from the face of the document. 
For that reason it seems to me the document is in- 
admissible and does not serve nor can it serve the 
purpose for which counsel says it is being offered 
in evidence. 

Mr. Rosenberg: I will submit that that probably 
goes to the weight of the evidence rather than its 
admissibility, if the Court please. 


The Court: The objection in any event will be 
overruled. Note an exception. 

Mr. Rosenberg: I see it is after four. Does your 
Honor [390] want to adjourn now? 

The Court: We will adjourn this case to Tues- 
day, at ten o’clock, inasmuch as we have a law and 
motion calendar on Monday. That will give both 
sides a full opportunity to come in well prepared 
so we will not have any difficulty at all here. 


(Thereupon an adjournment was taken until 
Tuesday, December 16, 1947, at 10:00 o’clock 
a.m.) [390-a | 
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The Court: Proceed, counsel. 


C. BRUCE FLICK, 
resumed the stand. 


Cross Examination—(Continued ) 

Mr. Rosenberg: Q. Mr. Flick, on Friday we 
were talking about the payment of this $2.98 price, 
and I asked you if it was true that later in the 
year there was an agreement in letter form between 
the companies whereby Westvaco agreed that it 
would not avail itself of the escalator clause for 
a period of approximately a year, and you stated 
that that was true. I incorporated in my question 
the fact that as part of that agreement Pacific 
agreed that during that year period it would pay 
the $2.98 price; that is correct, isn’t it? 

A. I believe that is correct. 

Mr. Rosenberg: The other day Mr. Kaapcke 
read into the record, if the Court please, certain 
payments—this appears at page 256 of the tran- 
seript-—apparently I haven’t the correct transcript 
reference here. 

The Court: Counsel has it. 

Mr. Kaapcke: J have ‘'256’’ noted here. I did 
not check your transcript. I checked the figures you 
wanted to put in the record. 

Mr. Rosenberg: At any rate, at some point in 
the transcript [391] counsel read off the payments 
that had been made by Pacific to Westvaco. Dur- 
ing the latter period of 1946 certain payments had 
been made at the price of $3.76 a ton, and then I 
think three payments that had been made at $4.48 
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a ton. I called counsel after Court, or called him 
Saturday, rather, and directed his attention to the 
fact that in connection with those payments that 
we made at the price of $4.48 per ton, prior to 
the commencement of this action, that Westvaco 
had made a refund by way of a credit memo. to 
Pacific at the rate of 12 cents a ton on all of those 
payments that were made prior to suit at the 
price of $4.48 a ton; so that the net result is that 
rather than having paid at the rate of $4.48 per 
ton, Pacific paid at the rate of $4.36 per ton. 

Mr. Kaapeke: That is correct. 

Mr. Rosenberg: That arises out of this fact, 
your Honor, that, as has been stated, since the 
commencement of the action Pacific has found that 
it made an error of 12 cents per ton, whereas in 
our answer we set forth we are entitled to $4.48 
a ton. We have conceded we are entitled only to 
$4.36 per ton. Therefore, since the suit was com- 
menced we refunded to Pacific 12 cents per ton 
on all shipments for which they paid the price of 
$4.48 per ton. 

Mr. Bennett: That is right. I think there was 
a slight inadvertence. I think you said Pacific dis- 
covered that it made an error. [392] 

Mr. Rosenberg: No, Westvaco discovered that 
it made an error, that is right, and that is the price 
we are claiming in this action, your Honor, $4.36 
a ton, although your pleading sets forth $4.48 a 
ton. 

Q. Mr. Flick, you have testified that under date 
of September 13, 1946, Pacific transmitted two let- 
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ters under the same date to Westvaco. Do you re- 
eall that? A. Yes. 

Q. I believe they are in evidence as Exhibits 11 
and 12. I will show you what purports to be a copy 
of a letter written to you under date of September 
23, 1946, by Westvaco Chlorine Products Company, 
signed by W. K. Wallace, Western Manager, and 
ask you if you received the original of that letter. 

A. I received a letter dated September 23, 1946, 
from Westvaco, and this does look like a copy of 
it. I have the original. 

Mr. Rosenberg: Do you have the original, Mr. 
Bennett? 

Mr. Bennett: I do not know, but we will not 
raise the question at this time as to it not being 
the original, counsel. 

Mr. Rosenberg: I offer this as defendant’s ex- 
hibit next in order. 

The Court: It may be admitted and marked. 


(The letter referred to was thereupon re- 
celved in evidence and marked Defendant’s 
Exhibit E.) [893] 


Mr. Bennett: The purpose in offering this let- 
ter, Counsel, is merely to show the position stated 
or claimed by your client at the time this letter 
was written ? 

Mr. Rosenberg: That is right. This letter is 
dated September 23, 1946, addressed to Pacific 
Portland Cement Company, 417 Montgomery St., 
San Francisco, California, Attention: Mr. C. B. 
iick: 
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“‘Gentlemen: 


We have received two letters from you, both 
dated September 13, 1946, and both stating that 
they record an understanding between Pacific 
Portland Cement Company and Westvaco Chlorine 
Products Corporation. 

This letter will advise you that neither of these 
letters outline an agreement which this Corporation 
has made with Pacific Portland Cement Company. 
In connection with the various statements made in 
these letters, we have the following comments: 

Your First Letter dated September 138, 1946, be- 
ing the Longer of the T'wo Letters :—”’ 


Mr. Bennett: I think that letter was withdrawn, 
wasn’t it, counsel ? 

Mr. Rosenberg: I think they are both in evi- 
dence as Exhibits 11 and 12. 

Mr. Bennett: The second or shorter letter super- 
seded the first. I did not recall that I offered the 
long one, because it was completely superseded. 

Counsel is right. Both letters, the long one, which 
is superseded, being Plaintiff’s Exhibit 11, and 
the shorter one that superseded Exhibit 11, being 
Exhibit No. 12, are in evidence. I was mistaken in 
my recollection. 

Mr. Rosenberg: (Continuing reading): 


“1. Sacking Gypsum 

We agree with you that we have had an agree- 
ment with you for the sacking of gypsum which 
was extended to August 31, 1946, and that the 
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agreement with you for sacking gypsum, as ex- 
tended, expired on August 31, 1946. We further 
agree that we have no interest in sacking small 
quantities of gypsum for you and that effective 
August 31, 1946, we had no gypsum deliverable to 
you under our contract of January 29, 1937. 

“2. Price of Gypsum 

We agree with you that by letter dated July 24, 
1945, it was agreed between the two corporations 
that the price at which this Corporation would sell 
to your Corporation, and your Corporation would 
buy gypsum until July 31, 1946, under our contract 
of January 29, 1937, was Two and 98/100 ($2.98) 
Dollars per ton, F.O.B. plant, and that the so- 
ealled escalator clause in said contract which con- 
templates change in the price of gypsum from time 
to time should not be operative at any time before 
July 31, 1946. We further state that said agree- 
ment provided, in addition, [395] that after July 
31, 1946, said escalator clause should be fully oper- 
ative in accordance with the terms of the contract. 
We deny that there is any agreement, oral or writ- 
ten, between Mr. W. K. Wallace of our Corpora- 
tion and Mr. C. B. Flick of your Corporation to 
extend said agreement of July 25, 1945, with re- 
spect to the contract price for gypsum to Septem- 
ber 4, 1946, or beyond July 31, 1946. Rather, we 
state that we have no additional agréement with 
you with respect to the price of gypsum for any 
period after July 31, 1946, and that after said 
date the contract price with respect to all gypsum 
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delivered to you is determined by our contract of 
January 29, 1937, except insofar as gypsum is sub- 
ject to Government laws or regulations restricting 
the selling price. We further state that insofar as 
gypsum has been decontrolled by the Office of 
Price Administration, that the contract selling 
price until November 13, 1946, is Three and 76/100 
($3.76) Dollars per ton, F.O.B. plant, and that 
thereafter the selling price of all such gypsum 
shall be Four and 62/100 ($4.62) Dollars per ton, 
F.O.B. plant, in accordance with the letter of W. 
K. Wallace to you dated September 13, 1946. 

3. Deductions for Gypsum Below Specification. 

We have no agreement with you with respect 
to deductions which you have made because of 
credits you have taken in [396] connection with so- 
called moisture credits. On the contrary, we assert 
that the deductions which you have made from our 
invoices are not authorized by the terms of the 
agreement dated January 29, 1937, and that the 
deductions you have made with respect to ship- 
ments of gypsum made after September 8, 1944, are 
not authorized by the express terms of the agree- 
ments dated September 8, 1944, and July 25, 1945. 

4. Right to Refuse in Excess of Two Thousand 
Tons in Any Month. 

In answer to the above-entitled paragraph in 
your letter, we agree with you that in any calendar 
year in which you do not exercise your right to 
refuse to purchase and accept in excess of twenty 
thousand tons of our gypsum production for the 
succeeding calendar year, that you are bound to 
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purchase our entire production of gypsum deliver- 
able to you in such year when offered to you in 
approximately equal monthly installments. 

Your Second Letter Dated September 18, 1946, 
Being the Shorter of the Two Letters. 

1. Bagging Gypsum. 

Our comments with respect to this paragraph in 
your letter which substantially restates the first 
paragraph of earlier letter are set forth above. 

2. Price of Gypsum. 

In connection with this paragraph in your let- 
ter, we do not agree with the averments made by 
you and our contentions [397] with respect to these 
statements are set forth above. We note your com- 
ments with respect to the price to be charged you 
for the gypsum delivered to you under our con- 
tract of January 29, 1937, and this will advise 
vou that we will charge you the contract price of 
Three and 76/100 ($3.76) Dollars per ton, F.O.B. 
plant, for all gypsum delivered to you until No- 
vember 13, 1946, and thereafter will charge you 
Four and 62/100 ($4.62) Dollars per ton, F.O.B. 
plant, for all such gypsum, in accordance with the 
terms and conditions of our agreement with you, 
and our notice to you dated September 13, 1946. 
We do not understand your comment with respect 
to the use of the price of Three and 76/100 ($3.76) 
Dollars as a base for upward adjustment of the 
price of gypsum in the future under paragraph 6 
of our agreement and state that we will determine 
the selling price of gypsum in accordance with 
the terms and conditions of the agreement. We 
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further state that we do not recognize any right 
in you in question at this time the price of Three 
and 76/100 ($3.76) Dollars per ton currently pay- 
able by you under the contract. You have the right 
to inspect our books of account and records show- 
ing the production cost of gypsum to confirm the 
correctness of the advance in price of eighty-six 
(86c) cents per ton, making an aggregate purchase 
price of Four and 62/100 ($4.62) Dollars per ton, 
F.O.B. plant, [398] payable by you for gypsum 
delivered on and after November 13, 1946. 

It is our belief that the differences which exist 
between us should be settled amicably. However, in 
connection with such a settlement, we demand pay- 
ment of all amounts due us by reason of the un- 
authorized deductions you have made from our in- 
voices. We stand ready to meet with you at any 
time in an effort to work out a fair and equitable 
settlement of the differences which exist. How- 
ever, neither of the two letters which you have 
submitted to us dated September 13, 1946, represent 
a satisfactory settlement as far as this corporation 
is concerned. 


‘*Yours very truly, 


Westvaco Chroline Products 
Corp. 

By W. K. Wallace, 

Western Manager.”’ 


Q. It was following the receipt of that letter 
that you sent Mr. Bannard to Newark for the pur- 
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pose of inspecting the records and determining the 
correctness of the 86-cent price increase, is that 
correct, Mr. Flick? 

A. I sent Bannard to Newark to look at West- 
vaco’s figures, get information, and come back and 
report to me. He did not go to Newark for the 
purpose of questioning the 86 cents. 

Q@. He did, however, prepare this work sheet 
which has been introduced in evidence as Defend- 
ant’s Exhibit D, did he not? 

A. May I see the work sheet? [399] 

A. Yes, Bannard prepared the work sheet. 

Q. On this work sheet he compared the periods 
July, 1944, to June, 1945, with July, 1945, to June, 
1946, is that correct? 

A. Yes, he shows the figures for those periods. 

@. What he did is set forth in the left-hand 
column the various items of cost of production of 
gypsum as shown in the records of Westvaco, did 
he? 

A. I understand that is what he did. 

@. And then in the first column for each period 
he put the figure in there, ‘‘per Westvaco,’’ did 


he? A. That is correct. 
Q. In the second column he put ‘‘adjustment,”’ 
is that correct? A. Correct. 


@. And in any instance in which he disagreed 
with the item he put in the amount he figured it 
should be, is that right? 

A. I wouldn’t say where he disagreed, no. 

Q. What do you mean by ‘‘adjustment’’? 
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A. ‘Those adjustments which appear here are ad- 
justments which were obvious, which should be 
made without any question of going into the funda- 
mental correctness or incorrectness of Westvaco’s 
accounting methods. These are adjustments which 
would be obvious, no matter what general account- 
ing method was followed by Westvaco. Do I make 
it clear? 

Q. Let me see if I can make it clear. At any 
rate, the items that appear in the second column 
headed ‘‘ Adjustment’’ are items [400] which he in 
his opinion felt should be adjusted, is that right, 
whether exclusive or not? 

A. The adjustments which appear there are 
items which Bannard felt should be adjusted. 

Q. And then in the third column, which is 
headed ‘‘As adjusted,’’ is the final figure, and in 
the eases which there is nothing in the second col- 
umn he repeats the Westvaco figure in the first 
eolumn, and where he has made an entry in the 
second column under the heading ‘‘Adjustment,”’ 
he has adjusted the figure in the third column ac- 
cordingly, is that right? 

A. That is right. The third column, which is 
headed, ‘‘ As adjusted,’’ represents Westvaco’s book 
figures with those particular adjustments which 
appear here, again without questioning the basic ac- 
counting methods or principles. I do not know if 
I make myself clear on that. 

Q. I think the sheet is clear. 

A. For example, if you look at my sheets for 
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1943 you will find no adjustments. That does not 
mean I accepted all of Westvaco’s figures. 

Q@. You had no claim for adjustments on your 
sheets, did you? A. No. 

Q. Is this true 

A. I just do not want anything read into an 
ordinary audit work sheet, that is all. 

Q. I am not reading anything into this, Mr. 
Flick, I assure [401] you. I am going to read just 
what is on the face of it. In the third column he 
has, ‘‘Increase or decrease per ton,’’ and then he 
has in column 1, ‘‘Per Westvaco,’’ No. 2, ‘‘As ad- 
justed, No. 3, ‘‘Adjustment.’’ Is that right? 

A. Yes, that is just the subtraction. 

Q. It is a recapitulation ? 

A. Just a subtraction of the first two columns. 

Mr. Rosenberg: When I was asked the other 
day what the purpose was of offering that, I stated 
that there was no adjustment made in general over- 
head on this sheet, and Mr. Bennett took excep- 
tion to that. He said that that was not true, and 
that there was nothing on the sheet to show that. 

Q. I will ask you if it is not true that under 
the item, ‘‘General overhead,”’ that in this final 
column it shows, “‘Increase per Westvaco 7 cents, 
adjustment’’ A. 7 cents? 

@. And the amount of adjustment nothing, is 
that right? In other words, he made no adjustment 
in general overhead, did he? 

A. He did. He wiped out the 7 cents. 

Q. He did wipe out the 7 cents? A. Yes. 
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Q. How much has he got in the column ‘“Ad- 
justments’’ ? 

A. In the column ‘‘Per Westvaco’’ 7 cents. 
Westvaco showed an increase from 37 cents to 44 
cents. [402] 

@° That is wieht. 

A. Ov an increase of 7 cents. 

Q. Yes. 

A. As adjusted 35 cents, 42 cents—no, that is 
correct. These figures do not reflect any adjust- 
ment. 

Q. So the statement I made is correct, is it not, 
that on this sheet Mr. Bannard did not make any 
adjustment in general overhead expense—on this 
sheet, is that true? 

A. Apparently it come out that way in the net 
total, but he has numerous adjustments in the de- 
tailed accounts comprising the general overhead. 

Q. He does? A. Yes, sir. 

Q@. What adjustments has he got in items com- 
prising general overhead ? 

A. Well, now, in these items which Westvaco 
listed as part of general overhead, the first adjust- 
ment is in Mine management, which in his adjust- 
ment column he threw out altogether. 

The next adjustment is in an account for explora- 
tion, which he threw out altogether. 

The next adjustment is in subscriptions and do- 
nations, which he threw out altogether. 

Q@. How much did he throw out for each of 
those three items you mentioned ? 
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A. He threw out the amount which appears in 
each of these [403] two periods opposite Mine 
management. In the first accounting period there 
was $311.08, and he wiped that out; and in the 
second accounting period there was $549.60, which 
he wiped out. In the account called, ‘‘Exploration’’ 
in the first accounting period there was $207.22, 
which he wiped out. In the second accounting pe- 
riod there was $53.67, which he wiped out. 

In the account, ‘‘Subscriptions and donations”’ 
in the first accounting period $49.99, which he 
wiped out. 

In the second accounting period, $45.61, which 
he wiped out. 

Q. (Mr. Rosenberg): Would this be true—— 

A. General plant expense—we will finish this— 
General plant expense, in the first accounting 
period $2009.25. He added $18.99 to that. And in 
the second accounting period $1974.29, and he added 
$82.90 to that. So that the total general overhead, 
summarizing all of those adjustments in the first 
accounting period, he deducted $549.30, and in the 
second accounting period he deducted $748.91. The 
net result of all those adjustments seems to be that 
they wiped each other out, so that when you get 
through there is apparently no net adjustments 
per ton. 

Q. They wiped each other out, these items which 
are all deductions except the $18.99; what you mean 
is they were in such nominal amounts they did 
not affect the per ton amount? 
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A. Well, I would say that the tonnage is not 
identical in those two accounting periods, and it 
just so happened the computation per ton turned 
out to be the same. [404] 

Q. (Mr. Rosenberg): The statement is correct 
that the work sheet shows we claim a seven cent 
increase for general overhead and on Mr. Bannard’s 
sheet he likewise showed seven cents for general 
overhead. 

A. Well, I don’t like to call that ‘‘claims’”’ in 
connection with the audit work sheet, Mr. Rosen- 
berg. 

Mr. Rosenberg: J said he showed——— 

A. He showed just what we have been describ- 
ing here last. 

Mr. Rosenberg: I made reference the other day 
to a letter, Your Honor. I would like to offer it 
in evidence. I will offer in evidence at this time, 
if Your Honor please, a letter dated November 24, 
1947, which is a copy of a letter written on the 
stationery 

Mr. Bennett: Just a minute. Before you intro- 
duce it, counsel, IT want to see it. I don’t see the 
relevancy at the moment. May I ask before the 
Court rules on the admissibility of this particular 
document, one written on November 24, 1947, to 
Pillsbury, Madison & Sutro, a letter written after 
the suit was filed, Your Honor, may I ask coun- 
sel’s purpose for the offer? 

Mr. Rosenberg: Yes. The purpose is this, that 
in the course of colloquy between Court and coun- 
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sel the other day, the Court was inquiring as to 
what information had been furnished to Pacific and 
what information had been withheld, and the wit- 
ness testified to the fact that he had prepared 
these blank [405] worksheets and that they had been 
submitted to the attorneys for the defendant and 
the information had been inserted on the sheets 
and then they were returned to the attorneys for 
the plaintiff, and this is merely the letter of trans- 
mittal, if the Court please, showing the circum- 
stances and conditions under which those figures 
were furnished. It is a letter from my office to the 
defendant’s office. I don’t know what objection 
there should be to having it go in. 

Mr. Kaapeke: I would like to make an explana- 
tory statement or a preliminary statement in that 
connection, Your Honor. Mr. Rosenberg said his 
purpose was to show the conditions under which 
this transmittal was made. I don’t want to go into 
the matter of these motions. I think we have talked 
about them at great length and there is no neces- 
sity to discuss them further, but this unilateral 
declaration which Mr. Rosenberg makes of the 
conditions on which he furnished this information 
is certainly not consistent with the facts and I 
am sure Mr. Rosenberg will not assert that at any 
time I told him that our receipt of this informa- 
tion would be conditioned upon our relinquishing 
any right to go into further or subsidiary data. As 
a matter of fact, I at all times, and I think that 
every conversation referred to the possibility to 
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preserve our rights to go into the underlying data 
if in the eventuality of other issues of this suit 
as they were framed were decided, it should be 
necessary for a further examination to be made. 
Tf the [406] record is to show this letter indicating 
the conditions that Mr. Rosenberg had in mind in 
transmitting this information, I believe the record 
should also show my statement of the basis upon 
which this information was requested from Mr. 
Rosenberg. 

The Court: Did you write a letter in answer 
to it? 

Mr. Kaapcke: No, I did not write a letter in 
answer to it, Your Honor. I would be very glad to 
if it had seemed necessary but it seemed unneces- 
sary for me to engage in a running battle with 
Mr. Rosenberg as to what we had said at different 
conversations and this case was in preparation 
and it seemed to me that was a matter of no great 
importance at the time. It certainly did not re- 
quire my engaging in dispute with him about it. 

The Court: What is the difference between you 
now? Is there any doubt about the actual situation? 

Mr. Rosenberg: I don’t think so. 

Mr. Bennett: Your Honor, what is the pur- 
pose of this letter? It is not evidence; it is a self- 
serving statement. 

The Court: Well, in the interest of time I will 
allow the letter. Let’s clear it up. 


(Letter of November 24, 1947 to Pillsbury, 
Madison & Sutro was marked Defendant’s Ex- 
hibit F in evidence.) 
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Mr. Rosenberg: This is a letter, the original 
was written on the stationery of Bacigalupi, Salin- 
ger & Elkus to Pillsbury, Madison & Sutro re this 
case, attention of Mr. Kaapcke. It is dated Novem- 
ber 24, 1947: [407] 


‘“‘Gentlemen: 


‘‘T am enclosing herewith one set of the account- 
ing information compiled by Westvaco Chlorine 
Products Corporation on the form sheets submitted 
by Pacific Portland Cement Company. 

‘‘In asmuch as this data was furnished on con- 
dition that it would satisfy your Motion for in- 
spection, would you kindly inform the Clerk to 
take the Motion off the calendar and advise me 
when this has been done. 


‘‘Very truly yours, 
‘‘Claude N. Rosenberg.”’ 


The Court: It is time for recess. We will take 

a recess. 
(Recess. ) 

Q. (Mr. Rosenberg): Mr. Flick, in your de- 
position the other day I understood you to say 

Mr. Bennett: Deposition ? 

Mr. Rosenberg: In your testimony the other 
day I understood you to say that you were willing 
to concede that depreciation was a proper item to 
include in the cost of production of gypsum but 
you objected, if I understand you, to the method 
by which the depreciation was computed; is that 
right? 
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A. Yes, that is correct. May I, just before we 
proceed, I would like to clear up just one matter 
we were discussing just before the recess in con- 
nection with this work sheet, of Mr. Bannard, and 
before we leave that and get involved in other sub- 
jects. That work sheet did not purport to represent 
Mr. [408] Bannard’s position with respect to the 
inclusion of items on those work sheets. I have al- 
ready testified that Mr. Bannard approved the let- 
ter of November 4, 1946, which expressed our posi- 
tion. I just don’t want to leave that under any mis- 
apprehension. 

Q. Going back to depreciation again, as I un- 
derstand it, your objection was to the use of the 
straight line method of depreciation; is that right? 

A. That is correct. 

Q. Now, were you informed at the time you 
made your examination of our records that the 
depreciation had been computed on a straight line 
basis ever since this plant was constructed in 1937? 

A JI was told that the depreciation was on a 
straight line basis on January 14, 1944, by Mr. 
Cuneo, and I was also told that in general the ac- 
counting method had been followed since the out- 
set. 

Q. Then you were in effect informed that the 
depreciation had been computed on that basis ever 
since the plant was constructed in 1937; is that 
right? 

A. Yes, that is what I was informed in effect. 
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Q. Then what is your position on that at this 
time? Are you suggesting that we make a change 
in that method and we should have changed to the 
method of computing depreciation somewhere along 
the line? [409] 

A. What I have pointed out and tried to ex- 
plain in some detail is that the straight line method 
of depreciation gives you a result where your ton- 
nage fluctuates from one year to the next which 
may show an apparent or bookkeeping increase 
which is not an actual advance in the cost of manu- 
facture. 

Q. In understand the basis of your objecting, 
but assuming that that method of computing de- 
preciation had been used by Westvaco ever since 
the plant was constructed in 1937 and then when 
you came to check the figures on cost of production 
of the period July, 1944 to June 30, 1945 as com- 
pared to July 1, 1945 to June 30, 1946, it would be 
your thought that we should change for the next 
period the method of depreciation charge that we 
had been using for a period of years before that? 

A. My thought has always been that Westvaco 
should not apply for the purpose of computing 
actual advance in cost of manufacture accounting 
methods which were included in its national uni- 
form accounting system, but that Westvaco should 
keep accounts for the purpose of the contract which 
would reflect actual advance in cost of manufac- 
aire: 

@. Having kept their depreciation charges on 
that basis for a period of seven years, then would 
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it be your view that for the purpose of your cost 
figures for 1944-’45 as compared to 1945-’46 they 
should use a different method ? 

A. I have said that in order to get a true com- 
parison for any two twelve month periods the ac- 
counting method must be uniform [410] for those 
two twelve month periods. Now, I think what West- 
vaco should have done, let’s take 1942-’43. I think 
they should have computed their depreciation on 
a production basis for 1942 and also for 1943. 

Q. And had they done that, then they would 
have had to adjust all of their other depreciation 
accounts likewise, wouldn’t they? 

A. No, they would not have had to adjust any 
of their other accounts. They would only have had 
to make a computation for the accounts for the con- 
tract. 

Q. I see. Now, with reference to these moisture 
credit deductions and having in mind particularly 
the sum of $514 that Westvaco had been claiming 
for erroneous chargebacks from the period 1940 to 
"44 because of what you state was a clerical error 
made by a clerk, or clerical errors that were made 
by a clerk in your accounting department, when 
did you first learn about that situation ? 

A. I think that there is a confusion because the 
$514 amount happens to be coincidental to one 
somewhere near, the other amount of $525, or what- 
ever it was, for which we tendered a check. I don’t 
believe those two things are related, Mr. Rosen- 
berg. 
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Q. Let me ask you when you first found out 
about the $525 item. 

A. J have already testified as to that. After 
the suit was [411] filed, Mr. Kaapcke was going 
over some questions with me and wondered whether 
we had made any deductions on account of im- 
purities and—— 

Q. When was that that Mr. Kaapcke got in 
touch with you? 

A. When was the suit filed, February? It was 
some time after the filing of the suit, as I remem- 
ber it. 

Q. Do you recall how long? 

A. It is difficult to recall exactly. We were 
going over a lot of these things after the suit was 
filed. 

Q. Do you recall having received a statement 
on December 31, 1946, for these chargebacks in the 
sum of $514.91 covering the period from Decem- 
ber 31, 1940 to September 8, 1944? 

A. TI had several statements on chargebacks and 
I repeatedly invited Mr. Wallace to show me any 
instances where he thought we were wrong and I 
said I would be glad to check it and if we were 
wrong that we would make it right. 

Q. Was it in pursuance to that declaration that 
on December 31, 1946 you were sent a statement 
showing these chargebacks in the sum of $514.91 
for the period I just mentioned ? 

Mr. Bennett: Well, that has to do with an en- 
tirely different matter. 
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Mr. Rosenberg: No, it does not. It includes 
chargebacks that you have taken where the gypsum 
content was 95.51 per cent or more 

Mr. Bennett: Well, if you have a letter, why 
not show it [412] to the witness? 

The Witness: J have had various statements and 
assertions from Mr. Wallace during the latter part 
of 1946 and I had asked him repeatedly to show 
me where we were wrong and I would be glad to 
check it and correct it. 

Mr. Rosenberg: JI will skip that for the time 
being. 

Mr. Bennett: Well, I have no objection to the 
letter. 

Mr. Rosenberg: Well, that’s all right. I will 
skip it for the time being. 

Mr. Bennett: I think that refers to an entirely 
different matter. 

Mr. Rosenberg: Well, it does not, Mr. Bennett; 
I am quite sure. 

Q. With reference to shipping expense, if I 
understand your testimony that you gave the other 
day, you conceded that direct shipping expenses 
would be a proper item to include in the cost of 
production but you object to indirect shipping ex- 
pense; is that correct? 

A. That is substantially correct. I pointed out 
the cost of production, if you want to be strict 
about the word, cost of manufacture does not in- 
elude shipping, but in so far as we were concerned 
under the contract with a price f.o.b. cars that we 
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were quite willing to say that that is included in 
the term cost of manufacture, the cost of putting 
it on the cars. I was quite willing to accept the di- 
rect charge as being [413] shipping cost of get- 
ting that gypsum onto the cars, but we are not 
willing to accept charges which represent theoreti- 
cal allocations of so-called indirect shipping ex- 
pense; for example, demurrage. 

Q. Well, I take it that your answer to my ques- 
tion is yes, is it, that you concede that direct ship- 
ping expense may properly be included but you 
dispute that indirect shipping expense may be in- 
eluded ? A. Correct. 

Q. Will you explain to the Court what you mean 
by indirect shipping expense? 

A. Iam referring to the Westvaco, what West- 
vaco calls indirect shipping expense. Westvaco in- 
cluded in indirect shipping expense demurrage, 
shipping foreman, shipping foreman assistant, ship- 
ing clerk, warehouse labor, allocating tractor ex- 
pense, labor for tractors. 

Q. In other words, those are expenses that oc- 
cur in the conduct of a shipping department but 
which can’t be directly allocated to the various 
products that are being handled in the shipping 
department; is that true? 

A. All I can say is their shipping expenses 
which have been allocated to gypsum formerly on 
the basis of the sales value of the gypsum in ratio 
to the sales value of other products shipped, and 
in the latest accounting period Westvaco changed 
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the method to allocate on the basis of tonnage. [414] 

Q. I will ask you the question again. Is it cor- 
rect that those are expenses which occur in the 
operation of a shipping department but which are 
allocated to various products handled because you 
can’t charge them directly because you don’t know 
how the time or the expense is directly divided as 
between the various products handled; isn’t that 
correct ? 

A. I think that you have stated what Westvaco 
did. 

Q. No. I am not asking you what Westvaco 
has done. I am asking if that is true. Is that true? 
Let me put it this way: If you have a shipping de- 
partment and you have a number of employees in 
that shipping department and one of the employees 
is the superintendent of the shipping department 
and you are handling various products out of that 
shipping department, you would consider the su- 
perintendent’s salary as an indirect expense be- 
cause you don’t know how much time he puts in 
in supervising the work in connection with a par- 
ticular product; isn’t that right? 

A. You don’t know how much time he puts in 
in shipping the by-product gypsum and therefore 
you should not allocate on a theoretical basis to the 
by-product gypsum. 

Q. Let me ask about Gerlach, Nevada. You have 
a shipping department there. 

A. Yes, four joint products. 

Q. And you handle four joint products ? 

A. Yes. [415] 
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Q. And you have a superintendent or a fore- 
man of your shipping department? 

A. Correct. 

Q. His expense is allocated as between the four 
products that are handled at the shipping depart- 
ment; is that it? 

A. Correct. 

@. The reason for that is you don’t know how 
much time he puts in in connection with the ship- 
ping of and supervision of each particular prod- 
uct; is that right? A. That is correct. 

@. Let's assume that we had a separate ship- 
ping department for what you call by-product 
gypsum and we only handled gypsum in it. Then 
the superintendent’s salary would be a direct charge 
rather than an indirect charge? 

A. If he spent his time on the by-product gyp- 
sum and nothing else, I wouldn’t object to it. 

Q. You would not object to that? A. Nios 

Q. You would not object to the assistant fore- 
man if in a shipping department that was devoted 
exclusively to the shipping of gypsum you had a 
superintendent and a foreman, then their salaries 
would be direct expense and there wouldn’t be any 
question that they would be properly included in 
shipping expense? 

A. Yes, that is correct. That is entirely in line 
with what I [416] have said about by-product gyp- 
sum. 

Q. So if I understand you, the basis of your ob- 
jection, it is not that these charges are not really 
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and actually charges in connection with the opera- 
tion of a shipping department, but because they 
took the allocations on the same basis, that is the 
basis of the objection ? 

A. If you discontinue shipping by-product gyp- 
sum, you would still have these charges for the 
assistant foreman and the others in a lesser and 
unascertainable amount and they should not be 
charged to the shipping of the by-product gypsum. 

Q. In your Gerlach plant if you discontinued 
shipping or manufacturing any of these four prod- 
ucts you make, you would still have your general 
expense of your shipping department either in the 
same amount or in some lesser or unascertainable 
amount; is that correct? 

A. You would have your three remaining joint 
produets. 

Q. It is equally true, is it not, that in your Ger- 
lach plant if you were handling four products and 
you discontinued the manufacture of a particular 
product you would still have a general expense and 
miscellaneous shipping expense or similar expense 
that you had before except that it might be less 
in amount, unascertainable amount, isn’t that true? 

A. Yes. That is not necessarily the difference 
between four products and by-products. 

Mr. Bennett: Counsel, may I ask a question? 
Is it your [417] contention—— 

Mr. Rosenberg: You know, every time I have 
interrupted you you have objected, Mr. Bennett, 
but I have not objected. What is the question? 
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Mr. Bennett: I thought we would save time on 
all this testimony. I want to know whether it is 
your position that under accounting principles the 
same method should be used in accounting for by- 
products as is used for accounting for primary or 
main products. 

Mr. Rosenberg: It is my contention that where 
you are handling a number of products in a ship- 
ping department, whether they are main products 
or a by-product, if you are going to determine the 
cost of shipping out a by-product, you do it upon 
the same sound principles as you do in any of the 
major products, that you do not saddle other prod- 
ucts with the expense of a by-product. There is no 
magic in the term by-product. You have to pay 
your foreman to handle a by-product the same as 
you do a main product. Where you have a physical 
plant that handles the processing of a by-product 
and the shipping of the by-product, your expenses 
are there. There is no magic whether you call a by- 
product a main product of a main product a by- 
product. As I said the other day, where is the ra- 
tionale, the philosophy, the logic of changing these 
accounts and real expenses merely by the magic 
of applying to the product the term by-product and 
saying it is not proper to apply these [418] ex- 
penses, they are not proper costs because you call 
it a by-product. Does that answer your question? 

Mr. Bennett: As I understand your rather 
lengthy argument, it is yes, that you do not see 
any distinction or difference between cost account- 
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ing of a by-product and cost accounting of a main 
product. 

Mr. Rosenberg: I don’t draw any distinction 
between the cost accounting for gypsum in this 
complaint as related to bromine or any of the other 
30 or 40 magnesia products that we make. [419] 

Q. Mr. Flick, as you have stated before, you 
visited the plant over in Newark, is that correct? 

A. Yes. 

Q. Is this true, that the operation over there is 
largely an automatic operation: Most of the pro- 
cesses are handled by machinery, is that true? 

A. I think that is true. It is quite well mechan- 
ized. 

Q. What experience have you had in chemical 
plants? Have you had any actual experience in 
accounting for a chemical industry ? 

A. I have never been employed by a company 
that you would describe as a chemical company. 

Q. Do you understand that is a common situa- 
tion in chemical plants, that the operations are 
more largely automatic than in most manufactur- 
ing processes ? 

A. No, that is not unique with the chemical in- 
dustry. 

Q. Is this true, that in an industry where your 
manufacturing processes are largely automatic, as 
distinguished from manual, you would reasonably 
expect the indirect charges and overhead expense 
to bear a larger proportion or relation toward the 
total cost of production than you would in a process 
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where the manufacturing is largely labor or man- 
ual? That is obvious, isn’t it? 

A. Not necessarily, at all. 

Q. Is it not? 

A. No. If you mean by ‘‘indirect,’’ if you in- 
clude depreciation, [420] if you have a plant like 
a cement plant, which requires a great deal of 
heavy machinery and heavy capital investment, 
naturally you are going to have quite a large de- 
preciation item, and repair and maintenance item, 
but the question of general overhead depends on 
lots of factors. It may depend, for example, on 
whether you have a type of business where you can 
sell in carload lots as compared with where you 
have to pack something and sell it in smaller lots, 
pack it in tin cans or maybe cases. There are lots 
of factors that may influence that. It depends al- 
together on the particular situation. 

Q. Yes, but wouldn’t you say as a general prop- 
osition that in a manufacturing process, where it is 
largely manual and therefore direct labor, you 
would have a larger percentage of your cost of pro- 
duction represented by direct charges than you 
would in a process that is essentially automatic? Do 
vou disagree with that as a general proposition ? 

A. Well, I am afraid I cannot go along with a 
general proposition, because, I guess, it all depends 
on what you are making and the circumstances un- 
der which you are making it. I do not quite see the 
point of it. 
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@. Let me ask you this: Among the items which 
Westvaco includes in overhead expense is labora- 
tory and process control, is that right? 

A. Yes. 

Q. You feel that those are not proper charges 
to include in cost [421] of production do you? 

A. I feel that you should not charge by-product 
gypsum any allocated portion of your laboratory 
or so-called process control, because if you quit 
making the by-product and dumped it in the bay, 
you would still have your laboratory and process 
control. 

Q. And that would be true if we discontinued 
making one of our other products, too, wouldn’t it? 

A. Well, if you discontinued making magnesium 
oxide? 


Q. Yes. 
A. You would have no gypsum production. 
Q. We would not? A. Would you? 


Q. I do not know. You are the witness, Mr. 
Flick, and you are telling me. Wouldn’t we? 

A. Well, I am not going to tell you what we 
might have. 

Mr. Rosenberg: I suggest that the remark be 
stricken, if your Honor please. 

The Court: It may go out. 

Q. (Mr. Rosenberg): Let us take your Ger- 
lach plant again. If you were conducting a labora- 
tory over there for testing your products or im- 
proving your processes and you discontinued mak- 
ing one of the four products, you would continue to 
have your laboratory, wouldn’t you? 
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A. Certainly. 

Q. And those are joint products, aren’t they? 

A. Correct. [422] 

Q. Were you informed that one of the func- 
tions of this laboratory is to make these tests of 
gypsum for the purpose of determining the gyp- 
sum content under the terms of the contract? 

A. I assume that that is one of the functions. 

Q. Is it your position that that is not a proper 
expense to include in the cost of producing the 
gypsum ? 

A. If you can actually ascertain what cost is 
ineurred to test the gypsum, I would even be will- 
ing to admit that, although it is not strictly part of 
the cost of making the gypsum, manufacturing the 
by-product. But where you take your laboratory 
cost and then you assign a percentage of it to gyp- 
sum, merely because the gypsum labor payroll bears 
a certain relation to the total labor payroll, that is 
a purely hypothetical and theoretical allocation and 
is not properly good by-product accounting. 

Q. But if you could get yourself to conceive 
that gypsum is a joint product rather than a by- 
product, then you would concede that that would 
be a proper charge, wouldn’t you? 

Mr. Bennett: It seems to me, your Honor, we 
are getting far afield here. This contract specifi- 
cally states, your Honor, that it 1s a by-product, 
and a by-product, incidentally, resulting from the 
manufacture of the primary product. When that 
contract used those terms, we were entitled from 
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the life of the contract to understand the term ‘‘cost 
of manufacture of the by-product’’ to be the mean- 
ing which is commonly attributable to that. I do 
not know why we constantly get afield here on 
something else. I do not know whether counsel’s 
purpose is to show that despite the contract declara- 
tion as to the character of the product, it is some- 
thing else, and if that is his purpose I say it is all 
inadmissible, because he is bound by the contract 
and it would be asking the court not to construe 
the contract but to change it, and it seems to me 
we are getting far afield when we are dealing con- 
stantly with other situations. Now, if there is some 
purpose, counsel, to be served, other than an im- 
proper purpose of trying to establish that this is 
not a by-product, as the contract specifically states 
it is, why, I have no objection, assuming the court 
is willing to take as much time as you wish with 
this witness. But if the purpose is to establish that 
this is something other than a by-product, then I 
submit the defendants are bound by the express, 
unequivocal language of the contract, your Honor. 

Mr. Rosenberg: I think I have stated my posi- 
tion. My position is clearly this, that whether or not 
gypsum is a by-product, from the chemical view- 
point, from an accounting standpoint it is entitled 
to the same accounting treatment as if it were a 
joint product. So I want to get this witness’ views 
on what is proper accounting for a joint product. 

The Court: Proceed. 

Mr. Rosenberg: Will you read the question, Mr. 
Reporter ? 
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(The last question was read by the reporter.) 

Q. (Mr. Rosenberg): I am talking now about 
a portion of the [424] laboratory expense that is 
devoted to testifying the products, the proving 
processes, and things of that character. 

A. If you had joint products, for your own pur- 
poses you can allocate on any basis you please. 
Where you have a contract involving somebody 
else, you have a different problem. The basis of 
allocation, even for your own purposes, should 
make sense, and you should not allocate merely for 
the sake of arithmetical convenience on one basis 
without relation to the nature of the thing you are 
allocating. 

Now, laboratory expense allocated on a labor pay- 
roll basis does not make sense, unless you can estab- 
lish that there is some relationship between the 
dollar of the labor payroll and the dollar spent in 
the laboratory. 

Q. Would you say that allocation of laboratory 
expense on the basis of direct labor charges in the 
laboratory as related to total labor charges in the 
laboratory would be a rational basis of allocation? 

A. If you keep track of the time of the chemists 
in the laboratory, then you no longer have any al- 
location problem, but you have a direct charge that 
you can make. You can ascertain that. 

Q. Let us say when chemists work directly on a 
certain product, that they keep track of their time, 
and then when they are working on chemical proc- 
esses generally in the plant, those charges are al- 
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located on the basis of the relation between the 
direct time [425] spent on a particular product, as 
related to the whole: Would you say that that 
would be rational ? 

A. Where you are talking about processes in 
the plant, there again you have a question of what 
processes and how they are related to the point of 
separation of your by-product or your joint prod- 
ucts, for that matter. 

Q. Let me ask you this, Mr. Flick, then: If I 
understand you, your objection to this charge is on 
the basis that it is allocated, is that right, rather 
than being direct? 

A. Are you asking me as to joint products, or 
as to by-products? 

Q. Let us assume that it is a joint product. 

A. Joint products. 

Q. Yes. Now, I will withdraw that. I believe 
you went so far as to concede that if we would 
have an accurate check on the time that is spent 
in analyzing and testing gypsum and working on 
the gypsum process to improve it, or to remove 
bugs, vou would concede that that would be a proper 
charge? 

_ A. You no longer have an allocation then. You 
have an ascertained direct charge. 

Q. I did not say we had any allocation. I am 
speaking of a direct charge, now. 


A. Correct. 
Q. You would concede that that would be a cor- 
rect charge, would you? A. Correct. [426] 


Q. Laboratory? A. Correct. 


